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PROCEEDINGS

(10:05 a.m.)

.CHAIRMAN BRENNAN: . The hearing Qill resume.

Mr. Lutzker.

MR. LUTZKER: I would liké to first, withAréséect
to the listing of stations that appeared on Exhibit 3 of
Multi-Media's pre-~hearing éﬁatemént, there was a~WLOL
listing; the correéticall letters for that should be
WOLO, Columbia, South Carolina.

-

Secondly, a question was raised with respect to

ing study for the Donahué program.  We confirmed.with the
person who did the célculdﬁions that there was, in fact,
an error in Eéhibit 5 and I havg prepared.én amended
exhibit. Basically,rwhat was.done was; was oh the item
that says less sales and local news, 26.5 percent. The
figure that appears in Exhibit 5.was the transposition,
instead of 26.5 percent, it’was 25.6 percent. That fiéure
was ob&iously ;—’that figure would have been léss than

the 26.5 percent. So, the Eottom line of net spot séles
was dreater than the actual net'spét sales, making the
correction to the net spot sales as is provided on Exﬁibit
5, it.shows that the estimated percentage of spot sales
for the Donahue proéram iﬁ 1982 would be 1.78 percent,

rather than 1.76 percent.
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»

CHAIRMAN BRENNAN: Without objection, we will
receive the amended-exhibit.

(Whereupon, the document was marked for
identification as MM Exhibit Amended 5.

MR. SCHEINER: Sir, let us simply reserve on this,
and if we have any questions, hopefully, we can work it
out with counsel; if ﬁot, we will take whatever other

steps are appropriate.

CHAIRMAN BRENNAN: That is agreeable to the Tribund

Anything else, Mr. Lutzker?

MR. LUTZKER: No.

CHAIRMAN BRENNAN: We turn then to the.éonsolidateé
case of MPAA gnd associated program suppliers.

Mr., Scheiner.

MR. SCHEI&ER:: Ordinarily,.a very bfief étatement.
In my prior appearance, I appeared on behalf of the
Settling Parties. Today I appear on behalf of the program
suppliers, who number something in excessfof 70 claimants,
who have voluntarily entered into éﬁ agreement with each
other with respect to their respective shares in the
category of program suppliers. The remaining claimant
with whom we have not reached an agreement is Multi-Media.

I would note that in last year's heafings before
the Tribunal, after persistent questioniné and,_partiéulari

Commissioner Coulter, as to the basis relied upon by
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Multi-Media, it was volunteered by Mr. Thrall that in the

hext round, hamely the Qne we are engaged in now, they

were looking towards coming up with a new formula which

'they hopefully would be able to work out in conjunction

~
L]

with Nielsen.

Iﬁ is our %iew of the éfeéentation‘made to you
yesterday.thét it is,.in essénce; a tiréd‘ieplay of pfiqr
submiséipns and presentations by Mulﬁi—Media. And the
principal objective of our presen£ation today, iq the_
combined direct and rebuttal, will be to demonstraée the
errors, the ﬁallécious assumptiéns,.and, in our viéw, the
inadequacies of the Multi-Media presentation.e.

One recurring éuestign that_haa been raised in
prior proceedings by membefs of the Tribunal and directed
‘to all claimants, "Tell us, please{ how your case.this
year differs from the casé laét year". And that refrain
had coﬁtinued throughout the proceedingé.

Our view of the Muléi-Media case is thét there.
are, indeed, siénificant changed cirCumStancés; £he major
oné}.which we will covér in our presen&ation, is the move
of Donahue on WGﬁ, retransmitted by satellite on a live

basis, a moved from WGN to WBBM, and-the consequences

that flow from that move, we think, constitute the major

change from prior years. "And a major change which warrants

a substantially reduced award to Multi-Media.
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There are other changes with respect to programs
that have beén dropped,xprograms which were thé suﬁject of
testim&ny in earlier yeais, which were no longer carried
in 1982; That, too, is a change, admittediy of lesser

significance, but in.those two respects their case does

Rk

differ from the case presented last year.
With that, I wqﬁld like to. turn to my withess,
Mr.-Co;per° ’ . - ‘"f
CHAIRMAN BRENNAN: Mr. Cooper has been previously
sworn in this proceeding;
Whereupon,
ALLEN R. COOPER
was called aé a witness and, having been“previously sworn,
was examined énd testified.as follows:
MR. SCHEINER: Our first serieS'of exhibits have
been previously exchanged and I have labéled as Exhibit 1,
a document which bears the caption Effect of Swiﬁch'fromi
WGN to WBBM on Distant Siénal Viewing of Donahue.
. .‘DIRECT EXAMINAfION
BY MR. SCHEINER:
Q Do you-haQe that before you, Mr. Cooper?
A Yes, sir.
Q Would yoﬁ please ekplain that exhibit‘for us?
A This exhibit is pfépared from theASpécial Nielsen

Studies commissioned by the MPAA and its represented
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claimants from the Nielsen Company for the years 1981 and

' 1982. . The main product of these Nielsen studies is a

figure on the total number -- the extenr to which specific
programs are v1ewed as distant signals in cable households.
And the data in EXhlblt 1 showeo that in 1981, dlstant
signal viewing of- the Donahue program, via retransm1531ons
by cable systems of WGN produced 6,534, 060 household view-
ing hours during the 16 weeks that the study encompasses.
In 1982, WGN did not carry Donahue, the Chlcago

station that replaced WGN was WBBM. And WBBM as.a ‘distant

signal, was viewed in far fewer cable system households,

the total number of household viewing hours attributed

. to the Donahue Show via WBEM in 1982 was 118,680.

The erfect of this switoh from GNnéo BBM was a.
decrease_in the number of hoﬁsehold viewing hours of
6,415,380, or 98.2 percent;

I would like to now briefly tell you the reason
for this change, and it relates to the distant signal
carriage of these two Stations; ‘In 1982, durihg rhe
second accoﬁnting period which covers the period froﬁ
-July through December 1982, we have examined all of the
statements of accouhts filed by cable systems in the
Copyright Office. We found the followihg.information for
these two stations, WGN aaa WBBM. WGN was carried as a

distant full-time signal by 1,369 cable systems; WBBM by

NEAL R. GROSS
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38 cable‘system; on this basis. WGN, in addition, was
carried by 20 cable -systems on a distan£ parF;time basis,
versus 14 for WBBM. ’ |

On a local basis, WGN was'é%rried by 1,367 cable
systems} versus 93 for WBBM. If ééu.just c&unt the Qistant
and local, WGN was carried by a total of_2,756 cable .
systems versus 145 for.W3BM. : ' ;-_ “J,;

Let's look at .the subscribers of these cablé_
systéms, of those that carried WéN on a distant full-time.
basis in 1982; the number of subscribers was 10,404,161.
For WBBM the £otal was 421,605. The part-time figpres
on distant were 367,090 for WGN and 171;110 fbr WBBM.'

And I WOuid just like to give you the total figure.
for all subgcﬁibers of all_cab}é_éystems, local and
distant that carried the two stations in 1952, that'totgl
for GN was 11,938,680; for WBBM if was 891,949. fhié is
an enormous difference, pérticularly ghe distant full—
time figure of 10.4 millioh versus .4 ﬁillion.

Q Let me ask you, Mr. Cooper}‘is there a difference
in the benefit evolved by cable systems from the carriage
of WGN by via satellite as compared with the carriage of
WBBM which is not by cable? |

A Yes, sir. Mr. Thrall made special réference to

this yesterday and has also made it in prévious years,

that the carriage of the Donahue Show by WGN via satellite
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-

made the program available on a current basis throughout

On the other hand, when the “switch was made to
WBEM, only those household that - - cable households that
could receive WBBM haa dccess to tha£ day's Donahue pro-
gram; all other ﬁroadcast stat;ohs that trgnsmitted'the
Donahue Show, as Mr. Thrall testified yesfef@ay, ﬁid this
on what is called a bicycle basis, With a delay'ranging
up £o'five weeks for the program.

I'think tha# yesterday in'theif exhibits Mﬁlti—
Media put stress on the fact that the Donahue Show was

accorded recognition by the FCC as an interview-news

program. News it newsworthy and timely, and the difference

between availability on the day when something is news-
worthy, or five weeks later is véry substantial.

So, the capabilitj.of céblé subscribers to receive
the Dénahue proqfam on a live basis on fhe same day that
it was broadcast by WGN_was'an~enormous advantage versﬁs
the delayed recéptioh via 'WBBM's origination.

CHAIRMAN BRENNAN: Commissioner ﬁay?

COMMISSIONER RAY: Do you have any information
about additional'bfoadcast stations —-—- let me start this
again. When Donéhue was removed from WGN, did that
provide an opportunity for the producers to syndicate'

additional broadcast stations that would then be picked up

NEAL R. GROSS
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by oable systeﬁ;? Do you have any figures to show the
addltlonal cable homes that were picked up by the
addltlonal broadcast statlons7

THE WITNESS: I understand that. There are two
parts of your question'that I have'to answer. Number one,
our data with reepect to the.househOld viewing houfs of
the Donahue Show are not based upon GN alone, or not
based upon WBBM alone; they are ‘based ‘upon the v1ew1ng of

all statlons that carry the Donahue Show and thelr re-

'transm1351on.as_dlstant signals in cable householdé, that'g

number one.

And so whatever pickup there wae to viewing of
retransmissions of other stations are reflected 1n our
total data for household viewing of Donahue.

COMMISSIONER RAY: However,Mr. Cooper, Exhibit 1
only shows the comparison between WEN and WBBM. |

MR. SCHEINER: 1In later exhibits we wili cover
that point.

THE WITNESS: We are focu31ng on thls one because
this is the pPrimary thing.

| The second part of the Situation relates —- we
Wlll also provide, or Multi-Media will provide data on
.whether or not they were able to sell more stations, or
fewer stations over WGN.

I will tell you informally, or formally, I would

NEAL R. GROSS
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testify to the fact that a-large:‘number of éta£ions had
larger local.ratings, lacal broadéast audiences in 1932,
than in 1981. .

In other words, broadcast stations were helpedA
by the fact that i# was not retr;ﬁsmitted by WGN. )

COMMISSIONER RAY: vihereby increasing, perhaps —;.
and this is the question —-- increaéing the‘carriége of
== distant signal éaxriage of.the Donahue Show?

THE WITNESS: No, sir, I think whaﬁ I wag'referring

’

to is the éxtgnt ﬁoiwhich the ratings.oﬁ the Statiéns
increased as a resul£ of the change.froﬁ»GN to BBM wéuld
mean to me thatnthe syndicator, or in this case Multi—Media
that were carryihg the Donahue Show on a béoadcast bésis.

COMMISSIONER RAY: Thank you.

CHAIRMAN BRENNAN: Commissioner Hall.

COMMISSIONER HALL; I may be rebéating, Commissioﬁer,
Ray, but can we assume tha? the basic number of vieweng
is going to rémain éomparatively constant betwéen 'él and
"82, and the issue is whetﬁerthey are getting currént
shows and how they are getting them?

THE WITNESSE: No, the basis situation,-Commiséioner
Hall, is different than that. The basic argument is that

-- and the facts will show, that the total extent of view~

ing of Donahue as a retransmitted program by cable viewers
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show you the precise numbers.

COMMISSTONER HALL: Are you.attributing that
primarily to the fact that the sﬁow is no.lqnger'live,
because it is not being takeh off the sagellite?

THE WITNESS: Not only is it no lonéer live, but
it is no lénger avaiiable to the cable éystems througﬁout
E_the United States by virtue of the sateliite feed. In
otﬁer words, you-can't have viewing as a distant signai,
if the proéram isn't available on the cable systemé as a
distant signél.

COMMISSIONER ﬁALL: Okay, thank you..‘

THE WITNESS: éoﬁmissioner Hall, Commissioner Ray,
I think thé answer to your question Qill,be fully set
forth in the data_that is con@ained in. the exéﬁanged
exhibits and in later exhibits, which will show the

extent of carriage of Donahue and other Multi-Media pro-'

grams as a distant signal in cable households. That will

| be shown specifically.

COMMISSIONER HALL: I héve”further questions, but .
I will wait.

THE WITNESS: The main argﬁment that I think is
important is the question that Commissioner Ray raised,
you notice that the issue is not that our account of

household viewing hours for Donahue was based strictly on
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GN and strictlj’on BBM, but includes every stations that

broadcast Donahue in every cable system around the country.|

MR. SCHEINER: If you have any reservétions,.raiée
#hem in connection with the ;xhibit.
BY MR. SCHEINEE: |

Q Woul& you £urn té Exhibif 2,‘please?

A  (Perusing documents)

Q Which bears the caption Syndicated TV>Se;ies:and
Movies Credited-with at Least One Million Household Viewing
Hours. Mr. quper,‘as the title indicates; it covérs
movies as .well, and.is it correct that those movie; indicat
by the paren M after the various titles?

A  Yes, sir.

0 And tﬁat M does indicate movies. Would‘you pléase
explain what this exhibit shows?

A Yes, this is éﬁ exhibif'based upbn £he Special
Nielsen Study of 1982 ,which as I indicated earlier, provide
us with the total number of household viewing hours in
cable households of each program's viewing as.a distant
signal, just precisely what the royalties. are to be
distributed -- the base on which royalties are distributed.
And here we show a total of 229 programs and movies which
had household viewing hours in. excess of one million during
1982.

Q Mr. Cooper, which of these programs are owned by
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»

claimants represented by MPAA than program suppliers; 228
of them are owned by claimants represented by MPAA. The
sole exception is found between 63 and 64, and that appears

on the second page of this exhibit, where you will see the

t

'Donahue Show.

Q Let me aék, going back to the Commissioner's
questions with respect to Exhibit i, the héusehold'vieWing
hours for Donahue, is-thaf based on carriage of WBBM only?.

A No, sir, it is based upon the carriage of Donahue
by anhy and4éll dkahe stations that were in our saﬁp;e'of
89 statiomns. .

0 Does this exhibit require an? fﬁrther explanation?

A . Yes, sir, I think that there is some, -this differs
from an exhibit similar to this which was provided to the
Tribunal, essenti;lly at the fribﬁnél's request’in lQéO
and 1981 proceedings." What we have done he;e_that is
different is, .{a) we have cut it off at a million, and we’
cut it,off at a ﬁillion in order to provide the Tribunal
with éomething that they never had before and that is a
listing of movies, in addition to the series. I have
testified in previous years that the number of movies,
individual feature titles for which MPAA claimants réceived
shares of royalty were in the thousands. And to have made
a complete list of both geries and movies would have

destroyed a lot of trees,
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So we.have cut it down to a million, and I wanted

to put the movies in for a very special reason in Exhibit

2. And the reason for that is that movies are specials,

movies are unlike series, they are shown once by a station

and they are shown by Ehis station, ﬁot by another station
on a simultaneoué basis; they are unlike series._They are
identical to. a musical sPeciél, such as the ones that Multi
Media show, in . terms of their beiné available duringlonly .
one éhowing, or during possibly the 16 sweep weeks, rather
than the multiple showing that account for serieé.'

The first movie that you will see listed ;s Lb&e
With é Pfope;fStranger,;number 93, which aqcounted fof
2,810,615 household yiewing hours. This is more than the
total figure:éfﬁhousehold viewing hou;s for all Multi-Media
program, except the Donahgelshow, exclusive of the Donahue
Show.

In other words, all of the Multi—Medié product, .
the household viewihg hoﬁrs was less than the viewing.for
this Love With A Proper Stranger movie.

There are a couple of other things I would like
to do, if I may, please. One, Mr. Thrall vesterday in
his testimony referred to Multi-Media as the outstanding
producer of country music specials and series programs.

I would like to call your attention to number lé on this

list, which i$ Solid Gold, which is not country music, it
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-1 ||is pop music, rather than country mﬁsic. But I would like
QI‘ ' ' 2 ||you to see the relative ;ankiné of Solid Go;d Which'was
3 |jcarried in Noveﬁbér on 194~étati§ns, wi£h*an ayerage rating|
o 4 ||of eight and a sﬁérg of 18, total audience per telecast of
5 ovef 7.8 million houéeholds,'énd ranked nuﬁber 12 among

6 ||all syndicated series.

7 COMMISSIONER RAY: Solid Gold is not a special
8 || though.
9 THE WITNESS: No, sir, this is a series. I want

-

10 ‘|| to compare that, if you would, with the two major series -

11 [[musical series that Multi-Media has presented.

12 BY MR. SCHEINER: i
13 Q Which a;re those?
14 A Pop Goes the Country, which is one of their series,

15 it is carried by 95 stations, rathef tﬁah 194; it had a

16 || three rating; rather than a:eight rating,-and on a broad-
17 || cast basis, it had 1,369,000 households, versus 7.8 million
18 - || for Solid Gold. | |

19 Nashville on the Road, which is their éther series,
20 {lwas carried by‘28 stations,.again versus 194, and~ité

21 households were 1,216,000 on a broadcast basis, versus

29 7.8 million.

'23 Q Where do those two Multi-Media programs appear .on
@ 24 this list?

25 A They do not appear because their viewing was less
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than a mil}ion households.

' COMMISSIONER HALL: Mr. Cooper, again, I am not
quite following. Your Exhibit 2‘ représents viewing hou£s
for the full year?:

THE WITNESS: For the lg ;f perhaps, we should gb
back a little bit. S : i ‘ T

COMMISSIONER HALL; I% it the same>16—weék sweep
period that the prévioﬁs ——'

THE WITﬁEés: Oh, yes, all of the Nielsen Study
material relates to 16 weeks during fhe week.."

COMMISSIONER HALL: This is your NST study?

THE WITNESS& Exactly, that is what the Nielsen
Special Study refers,t;, and théseuare four weeks in
Fegruary, May; July and November. -

COMMISSIONER HALL: I may be réading this Wfong,
but the Exhibit 4 which was compounded yesterday indicates
to me the T&p_Couptry Hits had a total auqience of 11
millioﬁ people. If thershow were an hour show, to me .
that is 11 million viewing hours. Am I readiné that
wrong? |

| THE WITNESS: Yes, you are reading it wrong,
Commissioner. |

Eirst, the total househola viewing_hours that were
in that list -- it is avtfemendously interesting exhibit,,

by the way. This is based upon NTI, it is the broadcast
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audience, not -the viewing in cable houéeholds.

-COMMISSIONER HALL: Thank you. |

THE WITNESS: The seéond thing that is trémendouslyy
interesting about that exhibit, Commissioner, was Mr.
Thrall's argumént yeétérday - i hépé that yéu heard him =--
was th;t total audiences were not significant, that what
advertisers considered significant was another measure’
called average audience. And why he has total audience
theré -

BY" MR. SCHEINER:

Q Mr. Coope;, — .

CbMMISSIONER HALL: Ié your dat; -

-THE WITNESS: This is.striétly cable. .
) COMMIéSIONER HALL: ' This isg cable?

THE WITNESS: -Distant carriage cable viewing,
strictly, only, exclusively..

COM&ISSIONER RAY: One question, and I ém sure you
can make it vefy short for me, just to_cut.dqwn on the.
amount of homéwork that I have to do. What was the 1980
figure for Donahue?

THE WITNESS: The 1986 figure for Donahue was
8,697,070.

COMMISSIONER RAY: Thank you.

.COMMISSIONER HALL: If I éould take éne more

minute, your list in Exhibit 2 of Donahue is four million
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hours?

THE WITNESS: Yes, ma'am.

COMMISSIONER HALL: Your list in Exhibit 1 for.
Donahue under BBM is llS.hoqrsﬁ ‘Am I comparing apples
and orangeé again? | o

| THE WITNESS: You are lookiﬁg again, BBM -- the

figure in Exhibit 2 for all stations that carry Donghué.

COMMISSIONER HALL: Oh, I see.

THE WITNESS: ' And Exhibit 1 deals only with WBBM..
WBBM'was one of the stations tha£ cafried Donahue.._

COMMISSIONER HALL: Then your Exhibit‘i, your
1981 figure for Donahue as éarried by Gﬁ alone’ is six'
million. You are asserting that if has d?opped - whaf
was carried og one channel was six million in '81, what
was carried on all channels in '82, you are'asserging, is
ﬁour millions on all distant --

THE WITNESS: Yes, ma'am, that's 6.5 million on.
GN alone, versus 4.2 million on all stgtioné. .

COMMISSIONER HALL: Okay, we're getting there.

THE WITNESS: I would like to mention one more
show, if you would, and that is more in the country—westefn
theme, Hee-Haw, it is number 127 on this list. And that,
again, I am just giving you the broadcast data for it, it
was ranked number four among all éyndicafed series, it

was carried by 189 stations and had a rating of nine, and
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a broadcast Vie%ing audience of 8,008,010 -- eight million
households. g .

CéMMiSSIONER RAY: Broadéast? - B

THE WITNESS: Yes, this is straight out of the ROSP
Again, with the reﬁark‘that was made.aboﬁt~the supremécy_
of Mulﬁi—Media iﬁ the area of music programs.

COMMISSIONER RA?: None of'YOur specials, with
the exception of movies, make the top 2.9?

COMMISSIONER RAY; No single speciai, other than
movies.

BY MR. SCHEINER:

Q Would you compare the ranking of Donahue, which
appears, again, on page two, with Merv Griffin?
A . Yes, éhe Merv Griffin program is shown as number

46, with 6,462,952 viewing hours. . I am s#?é that Mr.
écheiner'aéked the question becausg this was a particular
area of questioniﬁg in ?revious proceedings. As a matter
of fact, in the 1981 proceeding, Multi-Media introaﬁce&~an
Exhibit A'which was a comparison of the viewing hours of
Donahue, Mervncfiffin and Mike Douglas. The figures that
were given for 1981, showed Doﬁahue ranking 20th; Merv
Griffin 36th; Mike Douglas 69; in 1980, Donahue ranked 19;
Merv Griffin, 18; and Mike Douglas, 29.

The point that was made wés the superiorlvalué of

the Donahue Show, versus the Merv Griffin Show, as far as

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS
1330 VERMONT AVENUE, NW
{202} 234-4433 WASHINGTON, D.C. 20005




10

11

12

13

14

15

16

17

18

19

20

21

22

93

24

25

.717
cable household viewing was concerned, in 1981 and-in 1986,
what we-Show here is that this‘haé‘beén reversed,iﬁ 1982.

COMMISSIONER RAY: Is Merv Griffin qarried on the
super stations? |

THE WITNESS: I am not ;értain, it may be, or it
may noﬁ be. All I can tell you, Commissioner -- let me
answer the quesﬁioﬁ, that.is easier —--

COMMISSIONER RAY: Not that it matters.

THE WITNESS: Well, you asked thé question, let me
answer it. (Perusing.docpments) Merv Griffin is not
carried by WTBS, it is.not carried by WGN, it is not carrie
by WOR. |

BY MR. SCHEINER:

Q Were ydu.present vesterday, Mr. CéSper, when Mr.
Thrall raisea some question with respeét to Nashville Alive
which appears as 55 on this list?

A Yes, sir.

Q Do you recall his testimony on that?

A Yes,; he said,-well, what kind of a syndicated
program is ﬁashville Alive?: As far as he knew, it was
carried.only by station.WTBS. He mentioned then something
which is tremendously important, aﬁd that is he acknowledge
the fact that Nashviile Alive was produced-by.a program
suppiier and licensed to WTBS. Tﬁis is the basis on which

Nashville Alive was included here, that is a syndicated
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program sold to WTBS, éhd this happens to be the éarriage
of this program on WTBSxalone..

The: program has been offered to other stationé and
may or may not bg sold to others. .

Q You made reference fb Mr., Thrall's testimony claim-
ing a preeminent position of Multi-Media for the use of
programs, yet'.at the samé:time.you note that nqné éf these
programs appear on.thié.list, is thaﬁ correct?

A  That is absolutely correct. - '5“ 2

Q Are there -other programs, other than tﬁbse'érbducedv
by Multi-Media, which doiappear on this'list?

A Yes, sir, and we have already renumerated some of

| them. .

-

Q Would you-pleasé‘complete the}iség
A I woﬁld also add ;-\V |
. COMMISSIONER HALL: Give us all of them.

THE WITNESS: Well, I have not made a thorough
examination, I know there are 19 Solid Gold; number 55
Nashville Ali&e, number 77, the Lawrence Welk Show; number
127, Hee-Haw; and I think £hat that about cbmpletes.the
list. |

BY MR. SCHE}NER:

Q If there are no further questions With téspect_to
this exhibit, let's move oﬁ to Exhibit 3, which bea?s:the

caption Viewership of Multi-Media Series, Specials Via
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Distant Signals in Cable Households.
'Will,you-pleasexgxpiaiﬁ tﬁis exhibit for-ué?
A  Yes, sir. This is_a_coﬁparisoﬁ.of'the.l981-1982,
data from the Special Neilsen Study. It shows that -- |
0 Just so it is clear, once again, are we  talking
only céblevcarriage of distant --

A  Only viéwership-of'distant signals in cable house-

holds during the 16 weeks.

Q I think it would be helpful to underscore the fact
that -- and I believe without exceptibn this ié’thé testimo;
by way of explanation. That the Multi;Média showings were
based on Sroaécast viewing; the onlf iséue of concern’ in
thié case is cable carriaée of distant signals. And,
partiéularly,‘Commissioner Hall, we £ind ﬁ;ge discrepancies
in the data; for the most part, if not'entirely, extends
from what we consider £o be erroneous, misleading and
really guite irrelevant showings with respect to broadcastf
ing, when the issue here is cable carriage of distant
signals.

Now, with that caution, would you please expiain
Exhibit 372

A ﬁhen you fo%}ow across Qn the top line, we shdw
that MPAA represented claimants in 1981's study provided
1,254,000,000 household>viéwing héurs_as_distant signals .

in cable households of their programs. In 1982, the figure
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was 1,525,000,723 this’is largely rEfiectiVe of the in-
crease in the nuﬁber of\cable household; 5etwéen,tﬁe_two
years. And, also, an increase iﬁ the satellite éafriage
of WIBS and WGN. " |

We show below,vin the s;cdnd.line, the tota; figure
for ali programs-of Multi-Media Show Biz, seiie; and
spgcials that we are able to identify from the Nielsen
studies. And the figure for 1981 was 12,949,027 hcu;s
and;the figure for 1982, is 7,496,000 honrs. - The total
for MPAA represented claimants and the Multi-Media as
shown in.both‘instaﬁces for 1981,-itiiéjl,267,312,000
and in 1982, it was 1,533,219,008. |

We then show the percentage that thé“Multi—Media
series ahd spécials accounted for of the t@tal, in 1981,
this was 1.0 percent;.in 1982, it is 0;5 percent.

0 Mr. Cooper, in the bottom half of-this exhibit you
list a number of programs. Is it not éorrect that three
of the prﬁgram_—;:l'm sorry, these are Multi-Media programs
are they not? -

A In 1982 you are talking about?

Q Yes. |

A .Yes, sir.

Q Dolly, Marty Robbins, Porter Wagoner, as I'ﬁnder—
stand it, are not listed in Multi-Media presenéations?

A No, sir.
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Q But they are listed by you, can you explain that?

A Yes, we idehtifx the éfndicator, or the producer
oprrograms from various . published soﬁfces, and these
published sources 1ndlcate that. Dolly, Marty Robblns and
Porter Wagoner, were programs dlstrlbuted by Multl-Medla,
and/or Show-Biz. Ouxr Nielsen_sgudy is irregpective‘of
anything that is listed by a -claimant; we pick uﬁ ﬁhe
viewing of that and #hen we go back and identify who the
owners are of the programs. |

So, ‘in the 1982 study, even though appérenﬁly
Multi-Media was no 1onge£.SYndicatingzof producing the
Dolly Sho&, the Martf Rébbins Show,yér'the Porter Wagoner
Show, we still found s£atibns transﬁitting ﬁhé.program,
and there Was~viewership to that, and.thaflis duly reported
here. |

Q Would you turn ﬁo Exﬁibit 4.

A I think in the Donahue Show, the diffefence betwegn
the 1982 and the 1981 figure that is shown here, is
6,337,000 Vieﬁing hours. I merely reference that that
this is not the same és the figure in Exhibit 1, it is
a lesséf figure than ﬁhe loss between GN and BBM, and giveég
you somé dimension 9f the small increase in the viewing
of Donahue as a distant signal from other stations, in
the sense, offsetting GN,.but it is virtually insignificant

0 Exhibit 4 bears the caption Share of Program
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WOuld you”explainrthis, ?leaseé
A Our distribution formula with every one of our
MPAA represented claimants is p?ecisely 'in accordance on
a pro rgta basis with the totgi number of héusehold viewing
hours each of their programs has aécohnfed for,-relatiﬁe
to the éotal number ofrhouseho%d viewing hogrs for all
MPAA represented claiménts.

So we have then, if we were taking:the tétél pool,
which in 1982 was 70 percent,.we have negotiated settlirng
with broadcasters of‘this figure, seﬁtling with SIN at
that figure, and MPAA répréSented claimants received 68.60
percgnt. Thag would leave 0.25 percent for Multi-Media.

On the other hand the next column loqks at it
from the standpoint of the program suppliers' pool alone, -
which was assuming less than- 100 pefcent, in whiéh case,
on a Phase II basis{ if-Multi:Media were representedlby
MPAZA, they would receive 0.5 pe;cent of the total disfribute
by MPAA. R

In other words, if Multi-Media were represented
just liké every other program supplier claimant is repre-
sented by MPAA, they would have received 0.5 percent of

the monies that we would be distributing.

MR. SCHEINER: That completes our testimony with
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respect to those exhibits which initially comprised our

portion of the direct case. And exhibits which had been

™

| previously exchanged and filed.

I would now l;ke-to turn to gdditiopal exhibits
which'were prepafed in the nature‘of rebuttal, and.ih |
light 6f'yeste;day's-proceedings.

This bears the caption bistant Carriage by.C§ble
Systems of WBBM and WGN-Chicago, Exhibit 5.

(Whereupon, the document was marked for
identification as MPAA Exhibit No. 5.)

. BY MR. SCHEINER:

Q’. Dé you have a cépy of that?

A  Yes, I do. . )

0 Would‘you please explain this exhigit, Mr. Cooper?

A Yes, these are, just for the récord, the numbers
that I formerly read when I was expiaining Exhibitll,
testifying about Exhibit 1 at the-beginniﬁg Qﬁ this pro-
ceeding: These are those numbers that I réad oréily.
There is one ﬁhing about this exhibit that I wguld liké to
emphasize to the Tribunal, énd this is free of any iﬁ—
perfections related to Nielsen or anybody else, it has
nothing to do with Qieiéen, nothing to do with any rating
system. This is strictly from the sworn statements of.

accounts filed by cable systeﬁs in the second accouﬁting .

period of 1982. Nothing to do -- no imperfections from
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that standpoinf._ That is, I £hink, the crigical element.
>'COMMiSSIONER RAY: Theée are statements of.accoupts
filed with the Copyright Office? | |
THE WITNESS: That's éorfect. There are no brpf
jections, no esﬁimations,'thesé are the numbers- as filed.
| BY MR. SCHEINER:
Q If there are no questions with respect té £hat
exhibit, I will cohtinue. -
The next exhibit, Exhibit 6, bears the caption
Super Station Cablé Systems Subscribers.i ’
(Whereupon, the document was marked fo£
.identifiqation’as MPAA Exhibit No. 6)
BY‘MR. SCHEINER:
0 Would‘you explain this exhibit, Méj Cooper?
A jfes, this exhibit,lasrindicatea, is based‘upon
data from Cablevision Magazine. Actually, if was prepared‘
for anotﬁer pur?ose, but I thipk this is now in rebuttal -
it is very significant in this case. The issue related
to the importénce of the Donahue Show~to WGN, fhe trigger
that was referred to as faf as’ this carriade was coﬁcerned.
' Donahue went off WGN in December of 1981, and if
Donahue ﬁas SO impogtant to WGN, we should have seen a |
precipitous decline in the number of cable_systems carrying

WGN. I don't see such a decline in the number of cable

systems or the number of subscribers of cable systems that
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*

carried ﬁGN, lacking Donahue. As a matter oﬁ.fact, thesé
data'indicate‘that‘the Qumber éf subsc?ibers of the cable
systems receiving WéN since January 1982, went up 52 per-
cent. 3 .

COMMISSIONER RAY: Could this have something to
do with the ECC'deregulation of cable distant signal?

" THE ﬁITﬁESS: There is a question abo#t that, the
reason,.of course, is that the wholevtime'éeriod with |
respect to  the adjustgd.rate and so forth,.itowas.a period
of adjustment‘for a lof of cable s.yst'emst I £hihk'thié
reflects the FCC's decision and must also reflect the
Tribunal;s décision with reépect to an adjuséed rate.
Taking bpth of those fdctors into account, the différence
that occurred: also, is the lack of Donahue on WGN and
the obvious invisibilify of any profound déleterioﬁé impact
on the cable systéms' desire tb‘retransmit WGN. |

COMMISSIONER ﬁAﬂL: Mr. Cooper, giveﬁ the normal_l
housewife consumer who turns on Phil Donahue at such ané
such channel every day, effective January 1982, she'ié
not going to find him on that channel, correct? . ‘

THE WITNESS: That's correct.

COMMISSIONER HALL: Now, is it erroneous to éssume
that she is going to sit there and punch all those buttons
on tﬁat cable box and find him somewhere, and e§en if she

doesn't know its alive, she is going to find him:somewhere?
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THE:WITNESS; Well;_géﬁeraliy, I think it has been
testified thatlthe Donahue Shoﬁ is avéilable on a ﬁroadcasf
bésis to 98.percéht of tﬁe'TV homes in the United States.
So, she is going to find it locally, if she is ébingxto
find it else whére,,but she caﬁ find the'bopahue Show, if
she waﬁtedvtp.

;i Ehink.whét happened, in‘my'Qiéw,'iS:thap the
cablé.subscriber who was accustomed.to Viewing it via WGN,
woﬁld now‘View it on the locél‘statién, as a locél'live_
program. )

COMMISSIONER HALL: She may not even realize that
she is né longer getting it thrpugh;a cable, gut rather
could be piéking it gp'oh tﬁe'éirways and she doeéh'£
really really‘know what chénnel it is on.

" THE WITNESS:' She knows, because the'bnly'reports
that we have, Commissioner Hail, is'wh;t she haé-written
down resbecting which program'she watched at whaf time,
and what’channel she watcﬁed it on. It is the’combinafion
of those two éiécés of data that yiél§ the_informatioh.:.
that we have. It is not.jﬁst that she vieﬁed Déndhue,
that this is based on, it is the Don;hué Show and the
cabie énd the channel that it was viewed on, it is the -
combination of data.

'BY MR. SCHEINER:

0 Now, turning to Exhibit 7, which bears the caption
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Report on Syndibated Programs} NSI Average Week Estimates,

£

November ;82.
| (Whéféupdn, the document Qas ﬁarked:for
identification as MPAA Exhibit No. 7.)

" BY MR. SCHEINER:

Q | Mr.'Cooﬁér, will you take some care in explaining
this éxhigiﬁ, first the source, and second, the data set
ou£?

A  These afg extracts from the Nielsgn Station Index
report on éyndicatéd programs forkNoVember 198?. The
two pages of Exhibit 7, the top page is the.fir§£ page
of a mulfi—paée listing for ﬁhe Donahue'show in Névembér
1982, and the second page is the first page>o£ what they
call a rankiné data, houséholds ranking data from the -
same report;

We have had a lot of £estimony about the broadcast
audiences of the Donahue Show, I think just for yéur
interesf, you-will see on the top of thé page, in the
right-hand corner, the number of marketé,.the number of -
stations, the total TV households, the ﬁMA percené of
US -~ that 96, in the upper right-hand corner of the
first page, that means that the Donahue Show, these 176
stations, were viewable in 173 marketé that representéd
96 percent of all US TV househélds.

I had previously said 98 --
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Q Tha# is ove;-the-air_%iewing, is it not?

A  Yes, it is avaiiable fér 6ver—the-air_viewing. I
had previousiy said 98, Commissiéner Hail, aﬁd that was
the figure for ngruary, as testified to by_M?. Thrall
yvesterday. | |

Q | Mr. Cboper, would yoﬁ.referh oﬁce again.to.;he
first page,‘lboking at thelleft—hand.colpmn, whiéhdreads

4

Total Day, would you refer to that and explain that, please

A Yes, the figure under Total —_ following the Total

Day‘column inrthis day part érea, fd;lowing thé Total Day
figure across, you will see the number 5571, 5571 represent
the totai numﬁer of households that viewed an average
telecast of'tﬁe Dohahue Sﬁbw in November 1982.~
Now, i might emphasize to yoﬁuthag;this is total

households, cable and poh—cable; howevér that program is
viewedQ- That is the total figure, 5,571,000.f0f'average
telecast. | |

Q ‘Now, would you turn to the second page; please?

A All right. |

Q And. as we go down ﬁhe rankings we find Donaﬁue
listed.as 27?2

A  Yes, sir.

Q And as we go across there, would you explaiﬂ what
the numbers mean the next fo the lést'column, under DMAs ',

carried?
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A Yes, what we have heré,under the figure projected
in thousands, is the number of households viewing the
typical.Donaﬁﬁe program within the.designated market areas
in which the program was broadcast. Ana-that figure ié
4,934,000, with an average réting in the bMA.of 6.1 in
Novembér of.lQBé. | |

Q Now, Mr. Cooper, would you rélate for us, ﬁleasg,
the two.numbers +that you have directed,our.attention to,
the 5,571,000 and the 4,934,0002

A The difference between the 5;571,?06 and the
4,934,000 wh;éh is 637,000 represents the nﬁﬁber.of house-
holds ouﬁside the market areas in which the séation waé
broadcast ahd_viewed tﬂé Dénahue Show, either on cable, or
on a broadcaéé basis. Bu%.they are outsidé the designated
market areas, the repiesent;the maximum number .of ‘distant
signal cable hoﬁseﬁolds.

The reason I am stressing maximum is that in a
designaged market in Chicago; there could be viewing
of Chicago on é.live Basis in nearby Wisconsin, of pearbf
Indiana, -as well as on cable. But this is that'figure.
That is what the significance is of that.- |

Yesterday Mr. Thrall erroneously said to you'fhat
the way you would.accognt for the outside viewipg would be
by counting up the persons viewed. Do yoﬁ recgil that

testimony? He said, for example, in this case, if you
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look at the figures we are deéling with here, to the figﬁre
for outside would be 2,;13,000;

Q Where do you see that?

A .That is under women, 13—49, on thé'first pageﬂof
this exhibit, plus 2020, plus 1843. See, he is. counting
up peréons, plus 688 —- they have-nothing to do with that.
It is absolutely irrelevant,. The reievant figurés:are the
comparison betﬁeen'the viéwing in the DMA and the total

viewing throughout the United States, and the data- are

-
3

there.

As a matter of fact, I would juéf iike‘tévsay once
more -- i have previously referenceé'that in Qne:of the
| exhibits —-- Mr. Thrall used -- presented with the NTI

total ratings.when he said thét the real figures that
advertisers used was average ratings. :Yesterday in testify
ing in connection ﬁith the Donahue Show where their

exhibit was on the basis of total persons ;n‘daytime,_he
said _— and the record will confirm it ——.he said that

the persons data are not to be relied upon becéuse they

are very sketchy, that the.real figﬁres to use were‘house -
holds. .And the record will show that.

And I think that is enough on that.

MR. SCHEINER: The next exhibit, Exhibit 8, Viewer-

ship of Donahue Outside the Designated Market Areas of

Stations Broadcasting the Series.
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(Whereupon, the~documeht was marked for
identification as MPAA Exhibit No. 8)

»
i

BY MR. SCHEINER: .

Q Would you explain this eXbibit?

A Yes, this is anrexhibit, essentially summarizing
for thé periods of '81 and '82, measuréméﬁts of the same .
kind of materials- that we'just taikédAabout for ﬁo&embef
*82. As a matter bf facﬁ, if you look at the November f82*
line, you will see exactly the figures that were_éontained‘
in our Exhibit 7. You will sée the 4,934,000 én the
second page of that exhibit; the 5,571,606 on the first
page of ﬁxhibit 7. |

0 | This is merely a fecap.

A And there is the 637,000 I testified, which is
12.9 percent greater than the number af préjegted DMA
households. Do you see that? 7 |

I have shown here the figures for.February_19§l,
February '82; May. '8l -- would yoﬁ piease correct £hat,
‘it should be May 1582, the second linéé.

In'July '82 there Qas no ROSP for July '81,.1 am
not withholding anything on that; November '81, and
November '82. And_} show all of the figures for tﬂéﬁ
across the board.

Down below I have.provided you -- to simplify, thel|
averages for February, May and November, since thére was
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;i no July in<'81;”I felt it was best to éxclude that;. So,
@I’ ’2' for 1981, those three sweep periods, the projécted'DMA
3 households for the Donahue‘show were*5,072,060; fgr total
5 - 4 ||US households it was 6,348,000 or the total‘was- 1,276,000 .
5 || in excess of. the 1qca1:viewing,ioi 25.2 ?ercept. |
6 : In 1982,'the switch from WGN éo WBBM, and whatever
7 other faCtoré are involved, the figﬁre inithg DMA was "
8 4,912,000; the total was 5,522,000.§nd an ;xcgss df 610,000}
9 - We now show the decline, thé-difference.bétween
10 || the *81 a.md the ;82. Within the DMA household area, the
11 || 1ive broadcast aréa, if you would, the drép was 3.2
12 | percent.. Outsidg, on the totél basis —-- inside and oﬁtside,

_ﬁr 13 the drop was 13 pefcent. Just outside the DMA the drop

14 was 52.2 percent.

15 Q I gathér you consider thét'significant?

16 . A Yes, again, from non=-MPAA special studies -- the
17 Tribunal has striven to focus and to receive data on

18 distant viewing in cable pousehoids ~= from the publishéd

19 report, the non-MPAA special studies, this is the closest ‘
20 you can come to confirmation of the kind of data that are

21 presented in the MPAA speciai studies.

22 : MR. SCHEINER: Is there a question on this?
\ C:} 23 (No response) - |
924 MR. SCHEINER: The next exhibit, Exhibit 9, Actual
} “‘ 25 Frequency of Broadcast and Number of Stations Broadcasting|
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Multi—Media_Series.
'(Whéneupon,‘thé document was marked for
identification as MPAA Exhibit No. 9.)
BY MR, SCHEINER:
Q Wpuldryéu explain this exhibit?
A Yes, sir, this relates back to Multi-Media Exhibit
6 in this proceeding.. The Trigunél‘has over the’yéérs
rejected time-based formulations for claims, time alone.
And ﬁulti—Media persistg in presentipg the Tribunal with
the same old time-based formulation for their ébnsideration
And Exhibit 6 this year they presented the same kind of
exercise;
What we have here is for four Multi—Media series,
we show from éhe Nielsen ROSPs, the numbefaéf stations
and the number.of'telecasts during the.four weeké -- during
eaéh of the four sweep periods. Multi—Meqia in'Exhibit 6
has assumed that the number of stations thgt broadcast
each of the progréms during February carried all of ﬁhe
programs telecast every week during the yeéri
In other words, if.a program was a weekly pfogram,
they assumed that éll of the stations that carried it in
Februéry, carried one telecast per week for 52 weeks.
0 Mr. Cooper, when you said Multi-Media Exhibit 6
made that assumption how ié that assumption reflected?

A It is reflected in terms of the number -- they
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showedlfhe number of telecasté. -Let's look first_ét
Exhibit 6, the Backstégq at_Grand.Ole Opry, on pagé'twd
of that exhibit.. There they show 77'stgtions éafrying it
a haif hour per week, and they make the multiplication,
they come down to a 38.5 hours per:week per program, which

is one half of 77. And then they have multiplied that on.

‘page fqur by 52, to reach their time totals; 77 was indeed

®

the number in Febrﬁary. . However, in Febrﬁdry of those 77

stations, 66 broadcast Backstage at the Grand Ole Opry only

-

once, not four times during the four weeks; 18 broadcast

three episodes of Backstage, not four during the four weeks
43 did broadcast Backstage once a week; one broadcast five
telecasts during the four week period and one telecast

eight of the shows -- made eight télecasts of Backstage.

That's what the data show.

If you now —- as I indicated, Multi-Media in Exhibit

6 says there were 1,232 half-hours.

0 I take it then the ROSf totals —--

A It is 583;

Q And for each prograﬁ, based upon ROSP data; &Qu
have set out the extent of the statement in Exhibit 6, is
that correct? y -

A That's correct. It merely says that on a time-
basis they have éverstated-the time of Backstage by 24.7

percent; of Pop Goes. Country by 16 percent; of Nashville by
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20 pereent; and’of Porter Wagoner by 35;8 percent.

Q And all of this .is on the assumptlon that any
time showmng hae any relevance, a p031tlon whlch the
Tribunal has consistently rejected, is that correct?

A Yes, sif. | | o

CHAIRMAN BRENNAN: Not quite, Mr. Scheiner, eime
is.relevant._ : .' o |

We will take a recess. .

(Whereupon, a'short recess. was taken.)

CHAIRMANVBRENNAN: Back on’the record.

MR. SéHEINER:‘ I think we completed Exhibiﬁ 9.

éOMMISSIONER AGUERO: Mr. Cooper, before we move
to Exhibit 10, do you think removal of-station WGN to
WBBM is one of the causes for more audience of Mr. Donahue'
show? Also, you know TV ie a habit and when you go home
and you are looking at your dial, tﬂe program you have
lost someﬁime,_you know, the habit of watching one show.
Also, you said a little while Ago, the variet& show type
that Mr. Donahue has, also, he has a small segment<of news,
it is timely.

‘Do you think that the quality of the show of
Donahue is losing the quality, or is'because sometimes you

receive the show in your home late news?

THE WITNESS: No, I am saying merely, Commissionerpl

that an interview, that deals with a timely subject today,
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may noﬁ be ;imeiy two weeks from now. 'Take kind of a
typical Donahue Show, wh}ch may be dealing"wi£h an.issue
that'C§ngress is considering, and mé& have a brgaacast 
before there is a congressional vote. And it is very
interesting that day,_bﬁt thfeevﬁeékg later, after Congress
has.voted on it and. the ﬁatter is passe, it is no 1on§er
isi |

COMMISSIONER AGUERO: Do you think, Mr. Cooper,
that-one reason Donahue moved from Chicago to New York
will help the show in quality and‘rating?

- THE WiTNESS: TheyAhave a decision té make! tﬁe
decision on the one hand is that therg is.damage'té tﬁe
syndicator to the extent that thishbroéram ié retransmitted
via satellite,‘because that cuts down on --

BY MR. SCHETNER:

- Q Alien, I think that requires explana£ion, I reaily

do. ' |
A I would just wantAto'say, there are plﬁées ana

minuses, as far ‘as most program suppliers are concerned,
and most broadcast stations are cphcerned, there is ﬁ§
benefit to them by virtue of.the carriage of that program
as a distant signal in cable households. 8o, it may not
be advantageous for them.

COMMISSIONER AGUERO: So, you do not consider

Donahue Shows as a news program?
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+1 | THE WITNESS: .' Do I consider it. a news program?
’Q%ID | 2 . Not news, I think that it is'current,.but that‘cufrency
3 || is an important element df the bénahue Show. |
Y - 4 COMMISSIONER AGUERO: In how many programs a y‘ea.r
5 || does Donahue ha\.re news, if he ﬁas 200 shows a year, how
6 many shows dpes he have something to do with Congress., or
7 || the abortion law, or so and so, and so and so? . |
8 --THE WITNESS: Most of Donahue Shows deal with

9 |l current topics, current. And the extent to which it is’

10 || current is of the utmost or major significance. And the
| ' 11 |l extent to which it gets dated loses interest as far as

12 || the public is concerned.’

»

13 COMMISSIONER AGUERO: Thank you.
14 THE WITNESS: You are Welcome,

15 R MR. SCHEINER: Turnﬂto Exhibit 10 whiéh has been
16 distributed.

17 R (Whereupon, the document was marked for

identification as MPAA Exhibit No. 10)
18 ) i
19 : ) BY MR. SCHEINER:
20 0 Would you eXplain this exhibit, please?
21 A I would l-'xope that this exhibit would once and for .
22 |} all settie this business .of the time factqr. Again, we

23 are dealing here with the time factor of all Multi-Media
‘I' 24 Show Biz programs versus one program, the Jim Bakker PTL

25 Club program. And this, of course, is referenced to
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Multi—ﬁedia Exhibit 610n the fime factor business. What
we have shown here is the total number of hours in foﬁf.
weeks, tﬁe time facéor for all Mu;ti—Media Show Biz pro-
grams in the November 1982 Nielsen ROSP, and siﬁilar data
from the Arbitron Syndicated Prégram Analysis Repé;t. The
data in the.—— égaip, £his was hurriedly dohe( and T
apologize fo? some érrors thgt.a?é-in heré.

.if you will look at the material on the Arbitron
SPA; which is thg foﬁr columns to.the'right, the first
thing where it says number of télecasts shou;d be‘ﬁumber
of stations, the number 58 that is below that, that is
the numbér of stations for that prbgram.l . |

The next column should be ﬁuﬁber'of teiecésts;

the’third colﬁmn should be the same as the Nielseﬁ.ROSP,
the duration per telecast, and then the fourth column is
correct. | | -

Q You are just conforming these captions to the
Nieléen captions?

A fes, sif. This was hurriedly done yésherdéy
afternoon. The same process I indicated earlier, I have
the stations, number of telecasts during the four.weeks,
in November, from these two sourcés, and for all of the
Multi-Media prggrams. From the Nielsen we have 4,186.5
hours in four weeks; and from Arbitron it is-4,272 hours

in four weeks. Strictly time, which is the factor.in
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Exhibi£ 6 of Multi-Media's presentation.

Below there;i‘sgow the_fiéures for Jim Bakker PTL
Club alone, oﬁe show, with a very éméli audience.b The. time
on the Nielsen basis for the,Jim'Bakkef PTL Club alone
is 4,821 hours during the four-weeks, §r.about 600 plﬁs
hours more than thé total of.all Multi-Me&ia.programﬁing,
And if ybuxwill~follow across to the Arbitron dafa; you
will see exactlyAthe éame siﬁuation, where the Jim Bakker -
PTL Club alone has 600 more hours, approgimately, than the
total for all Multi—Media prograﬁminé, includiﬂg several

specials.which were not recorded --

Q Mr. Cooper, excuse me, but I think the record ought

| to be very clear that Jim Bakker is not one of the

>

claimants repéesented by us.

COMMISSIONER RAY: I was going.to ask if you pre-
pared that for the Devotional Claimants.

THE WITNESS: No, I prepared it in view of the
overlapping of ﬁhe proceedings that.wé are dealing hére
with. It jusf, again, indicates the absolutely meéningless
ness of the time factor. |

BY MR. SCHEINER:

0] Mr. Cooper,*included in the list of Multi—Media:
Show Biz.programs is Gospel Singing Jubilee, which you.
note is devotional. Yestérday Mr. Th;all.wag guestioned .

with respect to this program, and particularly as to the
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<1 manner.in which it had been categorized by the various

2 |lrating services.- - o |

3 0 éould you tell us, pieagé, héw that program is.

4 carried_by Arbitron, Nielseh'and BIB?

5 |- ‘A- Yes, Nielsen.cgtegorizes Géséel Singing Hour: as a
6 || devotional p;ogréﬁ and it is listed only in the Nielsén

7 || ROSP for devotional programs. The Arbiﬁron Company lists
8 Goséel Singing Hour in its s&ndicated'program analysis

9 || as aAreligious program.

10 ' The Broadcast Information Bureau has it asfseries,

jon

11._ serial and packages, a listing of programs of all syndicafe
12 series, serials and packages lists Gospél Singing Houf as
13 a-réliQious program.

14 ‘ COMMIéSIONER RAY: 'Wh& isn't theré any information
15 listed under Arbitron?

16 : THE WITNESS:. I don't understand, sir.

17 ~ COMMISSIONER RAY: In looking at the Gospel. Singing|
18 Jubilee? | .

19 ' THE WITNESS: ThatAis a good quesﬁion, sir} let
20 me find out why. (Perusing documents) incidentally,this
21 exhibit was prepared yesterday afternoon, during_my

22 absence from the Tribunal. .Gospei Singing Jubilee should

23 have been included with the Arbitron, it had 34 stations.

924 And I will accept -- even though it is questionable, that
25 there were four telecasts for each station and that would
NEAL R. GROSS
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increase the number of hours by 68 hours, over the four-

week period. -
COMMISSIONER RAY: . How manf telécasps?
THE WITNESS: Well, let's assume there wereffoﬁr,
so it would be 68 hours. ‘
MR. SCHEINER: Next, Exhibit 11 bears the'cap£ion.
Adjustment of Nielsen Study Total Viewing Hours éf
Syndicated Programﬁing to 52.Week Shows, Multi-Media

Speciéls Are Properly Valued.

Pl

(Whereupon, the doéument was mafked'for
identificat%on as MPAA Exhibit No. 11)
.éY MR. SCHEI&ER:
Q Mr. Coopér, is this exhibit, as well, dirécted'to
the Multi-Media exhib;t entered yesterda&?u
A Yes; sir. |
Q Which exhibit»is it?
A Itrfelates to Exhibit 10.
Q0 And what did Exhibit 10 purport to show?
A Exhibi£ 10 was presented by Multi—Medié oﬁ £he
basis that the data we have‘which related to 16 weeké did
not include all of the Multi-Media specials which were

aired outside of the sweep weeks. And what they have done

in their Exhibit 10 is to make the assumption that all -of

-- if all of the specials had been aired during sweep weeks

then it would have accounted for a larger number of
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househdla viewing hours than were credited for those that
aid_appear during thé.sweep weeks.

Q How does Exhibit -11 address tha£ position?'A

A  What they didﬁ't'do on that is to assume that all
of the other programs were aiso carried durin§'52 weeké.
In other wor@s, if Wé now increased or'expénded the tétal_
number of coverage for.ali coverage, not-only thé-Multi—
Media specials froﬁ the lé weeks to 52 weeks,.then what
is the impact on the speciéls. ‘ L -

What we ﬁave here -- we have previousl} reiaﬁéd

to you the count on the tbtélnnumbe: of brogram hours for
all programs picked up in the MPAA special study- for 1982,

which was for the 16 weeks, 1,533,219,800 hours. We have

¥

now expénded that to 52 weeks, using the same formula that

they did in Exhibit 10, and that would increase the total
number of hours to 4.9 billion.
Now, if I take the figure that Multi-Media presente

in Exhibit 10, which was the projection of all of their

‘series to a 52-week baéis, their figure came out to

1,158,200. And I have now'overlayed it on the lG—wéek
figure, which is what we had repdrted earlier, and on the'
basis of our sample study, they céme out then with leés
than one;tenth of one percent of total household viéwing
hours -- less than one-tenth of one percent.'

Now, if we do the same thing —-- they then came up
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-1 llwith 7{206,000‘;n a 52-week basis, we now made the séme

2 calculation 6n a Sz—ﬁeek.basis for all prégrgﬁs and we

8 || find out that the Multi-Media séecials on that ba;is would
4 |[be slightly more than onejtentﬁ.Sf one percent. We are

5 ||dealing there with minﬁtiae. When wé get down to one-

6 || tenth of one percent, we are not dealing with very much.

7 _ MR. SCHEINER: We now have the final exhibit, No.

8 ||12.

9 - . 7. (wWhereupon, the document was marked for
identification as MPAA Exhibit No. 12.)

10 ’ ' ‘ '

11 BY MR. SCHEINER:

12 Q And would you be good enough to expléin‘this

13 || exhibit?

14 A Yes, éhis Exhibit 12 shows from the statementé‘of
15 || accounts of 1982 the number of cablé'éystéms that.carried
16 a station én a full-time distant siénal basis. We have
17 || presented this exhibit in mind wiﬁh the criticism that

18 has been voiced that our sémple is too.small, our sample
19 for 1981 and 1982 consisted of the 89 stations that

20 were carried b? the largest number of Form 3 systems on

21 a distant signal basis.

22 || What we show here in Exhiﬁit'lZ is there was only

23 one station that was retransmiﬁted as a_full4time distant
24 signal of over a thousand cable systems, that was WTBS.

25 There was only station that was retransmitted as a distant
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signal between.599 Form 3 cable systems, that's WGN. 'There
was only one station'thqf was retransmitted. between 1 and
499 Form 3 cable systems as a diétant signal and that is
WOR. |
- Then we get down to all”of the ?eSt Qf.them'that
were cérried by'anything between 10 and 99 ‘cable systéms
as a distant.signal, and the total of all of £hose, between
10 and 99 is 75. And,then the totél of all stations th;t
were retransmitted as a distant signal_by'mére_than 10
Form 3 cable systems is 78.
Our sample is 89 stations, we have included station
that are carried by fewér than 10 Form 3 cablé systeﬁs}
Now to go down below that, you get down to.probably another
100—150'stati5ns that are carried by one or two cable
systems only, and then you will have -- dealing with
commercial statioﬁs out of the.800, of approximatély 400~
450 that aren't carried by any cable system, anylForm 3 .
cable system as é distant signal. |
The data that are available that would comé from
expanding the sample to include stations that are re-
transmitted by only one, or maybe two Form 3 systéms is
minimal. And of course, there would be no inputAwhatso—
ever to include in the sample the 400—plué stations that

are not retransmitted as a distant signal by<any Form 3

cable system.
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Q ~ What is thé cost in the Special Nieisen Studi for
the inclusion of one.st§tion?
A Each station cosﬁs ué $5,000 for the data processin

COMMISSIONER RAY: Is i?'séfe to aséumefthat the
cost of a épegiél study-is 89 ﬁimes five? o

e WITﬁEss; It is $.5 million.

COMMISSIONER RAY: What percentége-of the cablé 
househ&ld - distaht signal cable household is represented
by.the 89 stations?

THE WITNESS: Well .over 95 peréent}

.MR. $CHEINER: I have no furthei gquestions on
direct. | : |

CHAIRMAN BRENNAN: Are there additional questions
at this time gy Commissioners?

(No response)

CHAIRMAN BRENNAN: If‘not, it would probably make

sense to recess at this point, until 2:00 o'clock.

(Whereupon, the luncheon recess was taken at 11:45

a.m., to reconvene at 2:00 p.m.)
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AFTERNOON SESSION

‘ | . {2:10 p.m.)
EHAIRMAN BRENNAN:I The hearing will resume.;
Mr. Lutzker.
| -CROSS~EXAMINATION

BY MR. LUTZKER: . |

0 Allen, I would like to start this afternoon by
trying to get, firét,rthe big picture and then narrowing
a iittle bit. In past years MPAA has,intrbduced in Phase
I a.Nielsén reseaﬁch réport of which this is a coéf,‘
Exhibit A, in the 1980 proceeding.v My éssumption is at
this point that when you refer to a Nielsen Study, Nielsen
has done the same thiné as it did in 1980, and 1981 for
you as.it.was~done now in i982, is that corfect?

A Essential;y the saméf yes.

- Q And is this a dogument that you will put in the
recérd in this proceeding?

A No, sir.

0 In looking_at what == if Ilrely upon this as a
format, it would bé'roughly the samg'as what'Nieisen pro-
duced for you in the 1982 proceeding? | |

A Yes, sir.

Q In 1ookin§ at this -- let me also get some
additional background. You have 89 stations‘that are

samples -- you use 89 stations in the sample for which
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Nielsen produces this information?-

A The Nielsen'étudy is based upon the distant signal
viewing of 89 stations. |

QO And are those thersame 89 as were used in last
yvear's? | )

A  No, gir. A%e you talking about.lQSl?_

o . i981. o

A No,:the;e have been changes in the'particular
idéntification of the statiéns relating to their carriage
of the aistant signals. N

Q Can you supply éhaf for the record -- unless it
is just a couple and you Qant to read them,§£fé |

A Let's see if I have them. I think I have it here.
Yes,'the sﬁations that weré new in 89, you want —j,shall
I just read them to you?

There aré'lé that were’néw in 1982's étudy.

Q. If you want to read it, or just provide it for
the record? |

A Well, T will read it off, iﬁwill just give you
the call letters and you can'follow up from that point on,

WCVB, WMER, WIVB, WKBW, WPCQ; WDBM, WTVN, KXAS, WTNH,

‘WJAC, WZTV, WCBS, and KSMP.

0] Was WBBM added on the basis of the standardé
applied in the past?

A It was applied on the standards that we used to
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select the saméie in 1982.
0 What is the-basis for that?
A The basis ofuinclusion of a station sampled for

1982 was that' it would have 200,000 distant -- 200,000

full—time basis'during both -- .the total dﬁring'the first
an§ second accounting period of which a miﬂimum was lOO,QOO
in the second gccoﬁntihg period.

.Q Now, this is a li;t of stations that MPAA selects
based on that criteria? |

A 'Yes, sir.

Q You then supply that station liét to Niélsenél

A . Yes, sir. | |

Q . And wﬂat do they do?

A We supply the station list to Nieléen andlwe also
supply one other important itemAéf information in conneqtio
with each of the stations, and that is the designafion of
the areas. in which it.is a local énd iﬁ which it is distant

0 And tha£ allows Nielsen then to identify in their
catalogue distant signal —; adaitional distgnt signal
carriage?

A Right. And Nielsen then examines their data for
the totaliﬁy of the 400,600 approximaﬁe diariés that they
cqllect during these 16 sweep weeks, qf which appréxiﬁately

125,000 cable households, and segregates for each station
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+1 |l the households  in which the particular signal which we are

2 || interested in was distant.

3 Q Now, let me just go back over those nhmbérs. In

‘5;; - 4 the pas? vears we have indicétea‘that the in tab, or |

5 ||usable diaries are appfoximately half of the ones that

¢ ||Nielsen would send put, on an annual basis?

7 A That;s correct.

8 0 So, in l982,zthe£e would have beeg app:oximately

9 || 800,000 diaries;mailgd_out, 400,000 are receivéd back;

10 || and they are either ——pérhaps slightly more than that are
11 || received back and some are disgaraed? |

12 A They are examined and some of them are not usable,

13 they are rejected.

14 . Q . But aﬁproxiﬁately 400,000 are deemed usable by‘

15 Nielsen; of the‘4OQ,OOO approximately 125,000 or 35

‘ 16 percent are cable diaries?:

j 17 A That's correct.

18 Q Nielsen measures four sweep périods ana four.weeks
19 in each sweep period? |

20 A The data that we uéed‘for 1982, is based upon four
21 full week periods.

| 29 0 So, if yéu took the 125,000 diaries, you would have
23 approximately 31,000 diaries a sweep, and.on'a weekly

24 basis, that would be about 7500 diaries?

25 A That's correct. |
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Q . - Bach week a new set . of diary keepers are selected,
isn't that correct? .

A That's correct.

Q so, someone has a diary for a weekf_and that ends . -

their résponsibility., And as Mﬁléi—Media'has ihtroduded
a sample diary into.the record last year, and that would
be the diary~that would be usgd'by Nielsgen? |
A ‘Essenéially the same. |
-‘Q In 1982, do you have any idea as torhow many
cable systemé there wefe.in the Unitedrstatesé |
A  Between 5,000 and 5500.

Q Between 5,000 and 5500; there are 7506 diariés
that are accounting for vigwership on 5,000 cable systems?
A ' chouﬂting‘for the.viewership on 5,000 cab}e;
systems in 1982, by approximately 30 million 'houéeholdé,
. Q If you di& a rough relétionship, one diary would

représent, on an average, how'many households?

A One diary? Well, during a week, if we-are déaling
with -- |

Q On a weekly-basis?

A Probably 50,000 or thereabouts.

Q 50,000 homes. In otﬂer words, a single diary
would account for viewership on 50,000 homes?

A Prpbably, somewhere in that neighborhood.

Q And Nielsen is collecing all of this information
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for television'}atings‘purposes'ana puLlishing the ROSP
summaries which are-feligq.upon by cqmpanies';; |

A  Yes, they pﬁblish other thinés, besides ﬁOSPs
based ° on it; principally, the individual market reports.'
which are called Viewéf§ in Profiie.: And these are a
compleée report for.each market, for each station in fhe
ma;ket and shows the viewing ﬁo each statioh and the
demographics fo;Aeéch program. |

Q . Going back, in_paét'years we have talked>about
weighting of diaries ahd samples. And-if I undérégand'
what you are saying, oh‘an average a single diary'might
be weighéed to represent -- a.single'cable diary migﬁ£
be weighted #o repiesent approximately S0,00b.homes?

A . That'is not an unfeasonable number, but I have’
no precise number.

..Q Now, when Nielsen produces a speciai report --

and i am relying upon this one that you say is typical --
they have a summary, and I assume the éame,kind of summary
-- I will Jjust take the first entry for KABC, and-there.
is a colqmn thét -- let mé share this with you, so Qe
can read along. There.are twq entries per columﬁ, the
top column is programming in quarter hours and a number,
and then a viewing average household in'thouSand;. And
if we look under the item for syndicated series, you would

have quarter hours of programming and viewing average
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households in-fhoﬁsands.

A 'This is for-énékmonth.

0] hfhis is for the Fébrﬁary 1980 period,'bﬁt the
information you receive is roughlyrthe same. Iﬁ this
case, KABC had 98 quarﬁer hours of s&ndicated progfamming
and viewing‘averége,households of 9,000 pér quarter.hbuf;
In.other'words,.9,000 hogseholds on an average viewed'the
98 quarter hours?.

‘A That is" 9,000 households viewea each quafter hour
as a distant signal in cable households; 9,000 cabie; “
households.

Q .Do you have the figures for.1982 for WTBS, Wéﬁ
and WOR with respect to -~ and let's just téke February
as an exaﬁple‘—— the qgartgr hours and the average house-
holds in ﬁhousands?

A I rmust consult with counsel in terms of the
Settling Parties consideration.

(Whereupon, the witness confer?ed with'counsél
off the record)A '

MR. SCHEINER: I aﬁ concerned divulging this
information may be inconsistént, or contrary to agreements
entered into by the Settling Parties with respéct to the
disclosure of Nielsen data.

CHAIRMAN BRENNAN: Off the record.

MR. LUTZKER: For the 1982 Nielsen Study, the
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'syndiéated serfes quarter-hours programming and viewing,
average houSeholds,'és haé been provided in previous jears
for WOR-TV, WTBS-TV and WGN-TV. And if I may, WBBM-TV.

CHAIRMAN BRENNAN: And you aré répiesenﬁing to the
Tribunal that the inféfmation being féQuested has 5een
furnished in pre&ious yéars?-

MR. LUTZKER: We}l; in the 1980 proceeding WBBM
may not have been part of fhis proceeding, but WOR, WGN
and WTBS were mbs£ certainly part of the Nielsen Study.

MR. SCHEINER: Méy I ask the purpose of this
inquiry? | | | | |

MR. LUTZKER: You will see. The purpose is ﬁighly
relevant to évérything that I will pursue this afternoon.

MR. ééHEINER: I am sure you think so, but can you
tell me wha£ it is relevant with? |

MR. LUTZKER: The relevaﬁce is in determining how
you arrive at specific h&usehold averageS‘for'programming
that you are purporting to represent,-and.that I am purport
ing to represent, and do repreéeht.’ | .

MR. SCHEINER: As i indicated, I do have'a‘éuestibn
as to whether disclosure of such detailed data is consisten
with the understanding of the Settling Parties. And let
me éake two ﬁinutes to talk to the witness.

(Discussion bff the record.)

MR. SCHEINER: I have no concern about what the
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data might show. I continue to have a concern aboﬁt‘the
agreement émoﬁg the.SetEling Parties, and if.the_chair
would direct us to fﬁrniéh the material, I would be happy
to exceed to such a direction, or,requést.;_

CHAIRMAN BRENﬁAN: The.Chair believes that the
Tribunal would find this informatioﬂ helpfuL and relevant
to this pfcéeeding.'

. THE ﬁITNESS: I ﬁave a special report pfepared for
the Motion Picturg Association of America, issued Janpary
20th, 1984, which deals with a 1983-study;

._Do you want the figure for ‘the four weeks combined,
or what do you want?

BS( MR. LUTZKERS

0 Well,‘if you can give me for the four quafters,
combined.

A Yes, a four cycle suﬁﬁary.

Q All right, let me see what that.looks like,_and
then we will see about anything_else.‘ |

A WBBM had 2,541 quarter-hours of non-network prograﬁ
ming; and the average houéehold viewing for quarter-hour
was one, meaning one thousand on a rounded basis.‘ Syndicat]
series was 890 gquarter-hours, or 35 percent; thé average
vieﬁing was 2,000.

0 So that is a two?

A That's a two, and the syndicated series represented
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35 bercent of the program quarter-hours on WBBM, 51 percent
of the viewing hours;

Non-network movies wés 357 quérter—hours, or 14
percent; one, again, the rounded'numbe? oné)for‘the View- '
ing, 14 percént.—— in-both casés 14 percént of the program-
ming and 14.peréent of the viewing.

o) The first nonfnetwork -

a 2,541, .That is the basis for the 890..

Q Oh, that is the sum of those two? .

‘A -No, it is the.sum of ail non—network;progrémming.

I will now give you two mbre sets of figures, the
combination of syndicated séries and movies wés 1,247
quarter-hours or 49 percent of the total; the viéwing is-
a two,.65_peréeht of the. viewing was for syndicated series
and movies on thatrstétioni All other programs are the
balance of that, that's 1;294 guarter~hours.

Do you wént WGN?

0 Ckay.

A 8,694 quarter~hours.

0 8,6947? |

A Right, 116 average; syndicated series 4675; 129
viewing; non-network movies, 2374; and 107 viewing; the
combination of syndicated series and wmovies is 7051, or
81 éercent of the total. And the viewing is‘121, or 85

percent of the total.
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- WOR will be next, 8;559 qqarter—houré; 49 viewing,
3,205 quarter-hours of series, 62 viewipg; Z,bOQ'movies,
65. The total is 5,214 or 61 ?ercent of the qhartér—hours,
63, or 79 pércent'bf the viewing;_ | .
| 0 | For éll other, you are not reading those?

A That is 3,355 and 26.

0 Ahd for‘WéN? - ' o

A WGN the balance was 1643; and 95.

.~ WTBS, 5748 quarter-hours, 278 viéwing; }201 éeries,
313;'3779'movies;A251{ 6,980, or 80 percent of the;time
syndicated series and movies, and 280, or 80 percent of
the viewing for syndicated series and movies. .

Q And fpe balanpe? |

A .- 1768, aﬁd 273.

Q Now, Nielsen provides you with this report and
provides average hours‘and summaryé

A What Nielsen provides us with is afcoﬁputer tape
which contains -- this is summarized rounded ipformation,
the computer tape contains”specific data f;r each p;oéiam
in unrounded form. |

0 Now, for each program does Nielsen summarize, using
the average gquarter-hour -- excuse me, average viéwiné
hour figure for a program, or does it summarize actual’
viewing hours?

A For the purposes of exhibits which we have presente
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whére we are using unrounded humbers, we aré basing that
upon data ffom.the comﬁuter tape. The data thét-is pub-
lished by Nielsen that we have made available'iﬁ prior
years, is the rounded number for each program on each
station. "

Q Let_me ask —; say a program appears on WOR ana
WBBM, and éag it is a movie, and unde? the Nielsen Stﬁdy
you indicated moviés,-ip an average houéehold vieWing of
107,000'on WGN and the other, I believe it was one. Now,
the combined average ié 108, if'the mo%ie ran once:duriﬁg
the year and it appeared only on WBBM and only on. WGN,
and.it was covered iﬁ your sweep, the combined averaée
would be 1087? |

A Iijoé‘weré.tofdd suéﬁ a fgblish thingfvﬁy_dear
friend, this is what you;would get. |

Q When Nielsen provides you information, do. they
provide you the 108 figure, or do they provide_yéu
different information?

A They'provide'us with a different figure for each
broadcast of each program, on each station. Each broadcast
each station. |

o] So. the figures that Nielsen provides you are not
average figures for programming appearing on a étation,
they are specific program figures that appeaf on the

station?
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A. Exactly, absolutely specific for each program on,
each station, each broadcast.
Q And that is what I expecfed. Now, who computes.

the summary'data,-as_appears in your Exhibit No. 2? This

is the listing of the 228 stations which shows 41 million -
A That.taﬁulation is done for us by an orgéﬁizaﬁion
owned by'Tbm‘Larson, called Cable Data Corporation,
‘And they_afe using the Nielseniﬁapes?

0Q
A - Exactly.

_Nielsen doesn't tabulate this themselves then?

o]

o

.These totals are tabulated by MPAA's agent.

0 Is there a reason why Nielsen doesn't:tabulafe them/?

A I-think in our negotiations with them, it would
be less expenéive to have them done by Cable Data.
Corporation, you are using their material and:you can't
fudge aroﬁnd with-them. |

0 Does Nielsen give you any error factor when it
provides the computer tapes? | . _ “'.»'3

A They have not. The reééén that we ddn’ﬁ_ﬁéve an,
error factor is that we are not dealing with raﬁings; we
are.not dealing with shares,'wé are ‘dealing here with a
completely -- with a total by-product of their %udience
measurement survey, and the error factors and prqbabilities,
standards and so forth that are exéfegsed fof ratinés and

shares do not apply here. -
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" I have gone over this; you-know, for so many ‘years
now and I have indicated that my skepticism in any event,
with respect to the méasﬁrement of probable error, all.
of these measurements, the statistical measurements start -
out with one.assumpfién, whiéhris never fealized, that
assumption is a perfect sample. A perfect sémple meané that
every one that youthad sglécted'on stiiétiy ~a probability
basis.ﬁad fulfilled all of their obligationS‘andiwerg
inéluded in the sample. As sbon.as ybu vary from that,
the statistiqal measures of proﬁabilitf -- the probability.
erfor measures are meaningless.‘ |

Q And you have stated that in past précéedingsé

A Oﬁer énd over égain.

Q 2and yéu have also ététed that you-don‘t know: how
to judge the error factor of a study of this sort?

" A I aQ?ee with that. I:Say that I accept these
figures to the same extent that Mr. Thrall said &esterday
the whole advertising fraternity or the whole broadcésting
frafernity accepts the figures, knowing that'théyAhavé'
deficiencies because from all of the critical reviews that
have been made of this system, they have always pfoved
éut to do precisely what they have saia they wére aoing,
and as accurately as they know how to do it.

Q Was Mf. Thrall referring to the cablé study that

Nielsen produced for MPAA, or was he referring to the
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Neilsen rating study?

A  He was referring‘£o the ﬁielsén rating repért.

Q. And in the Niélseﬁ rating report, do they provide
statistical error information so thét one can jﬁdge the
reliability féctof of.£he data éubmitted?'

A They.provide data that could be used by éeople who
havg credence in that inﬁormation,’who care to know‘that
informa£ion. | | |

Q - Do ; interpret ybur answér_to bg yes?

A My anéwer is that £hey.providevinformation{ and
my answer also is thaf the informatioﬁ is ignored by the
people who spend billions of dollars for adveftisihg.or
who are respopsible for fhe prég?amming of 900 commercial
television'stétions in theAUnited States. ’

0 Is it ignored because they éonsider the imformatioh
reliable? | |

A it is ignoredzbecause they.consider the material.
furnished by Nielsen to be reliable, yes.

Q@ And does Nielsen provide statistical summaries.
for statisticians who are Phps to go through the ﬁaterial
and say, when I am talking about a six rating, and 5 millic
households, I know what that information means Qithin'a
range, and I can rély upon that data? Is that what Nielset
does for its summaries?

It is a yes or no question.
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A ' It is not aryes or nofquestioﬁ, becaﬁse when .
Nielsen provides these data, they put the caveat in that
I have just expressed to‘fhe Tribunal, and that caveat
is that these erfor factors applY-to a pérfect sémple.
And Nielsen ﬁhentsays, our samples are nof a perfect

probability sample. And so use these with caution.

0 Do they provide any comparable éautionary informa- |

tion with respect to your sample?

: MR. SCHEINER: Excuse me, it may not be information

that you -are aware of, and indeed it might be helpful in

MR. LUTZKER: - Well, I will ask my qﬁéstioﬁ.

MR. SCHEINER: Will you let me finish? |

 MR. LUTZKER: Finish,

MR. SCHEINER: It might be helpful in'rounaing out
this record and bringing the éommissioners current with the
thrust of your questions.

CHAIRMAN BRENNAN: If you feelvthat way, Mr. Schein
I am sure you can pursue that on redirect. |

BY MR. LUTZKER:

Q Mr. Cooper, are there comparable explanatory
qualificatioﬁs that will enable statisticians who care
about it, to make judgments on the reliability of this
information?

A No.
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Q. - Thank:YBu.

MR, LUTZKER: At this éoint I would like_to show
you an article, mark fhié as Exhibit'Né. 12 for Multi—‘
Media.- |

.(Whéreﬁpon, £herdééument was.marked for
< ‘identification as Multi-Media No. 12.)

BY MER. LUTZKER:

Q Mr. Cooper) I will givelyou a second to take‘a.
look at this.

A  (Perusing document)

0 Are you familiar with the criticism of the Nielsen
cable projections that are addressed in this article§-

A  The criticism of the cable projects, both Nielsen
and Arbit:on..

Q So, this doesn't come as a surprise- to you?

A Not at all.

Q In utilizing Nielsen data, did yoﬁ discuss the
nature of the cable universe?

A  The element or the area of'controversy is dealt
with in your Exhibit 12 relates to the count on the total
number of households that are able to receive cable
television. There are variances between various sources
as to the number 6f households that are able to receive
cable programming.

As this article points out, there are an enormous
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»

number of placés where these discrepahcies occur. 'For
example, it refe;ences the people are étealipé cable tele-
vision, it aiso deals Wiﬁh‘SMAKTV'(phonetic) which is thgf
apartment house; multiéle dwelling type of activities, and
other ways that peoplé.are recéiving.cgble television
service°

I don't think this in anyway dealstwith, or has
any criticism of.the NielseﬁDaudienceﬂmeasurement system,‘
it déals ohly with ﬁhe question as to-wﬁether or nof.Nielse
poséibly-over—stating or is unde;—s£ating‘the totai number
of cablé'system subscribers.

0 To the extent that you are usiné Nielsen daté'tp
prbject specific viewing on cable, énd if there is an over-
statement by inclusion of noh—cable_subscribers within'a
cable count, and you are projecting specific program totals
could not such inciusions disfort speéific results?

A Nd, sir. All thatAwe aré dealing.with as far as
our study is concerned, is the.identificétion of egcﬁ diary
as being filled out by a household subscribing to cable
sys?ems. |

Q And if a diary -=- we were discussing averages
before and one diary might stand for 50,000 homes, in
reality one diary might stand -- in actuality one diary
might equal 5,000 homes in one case and 47,312 in another

case. It goes across the whole range, as far as how

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS
1330 VERMONT AVENUE, NW
(202) 234-4433 WASHINGTON, D.C. 20005




@

R
ok

10

11

12

13

14

15

16

17

18

‘19

20

21

22

23

24

25

764

Nielsen acﬁually computes thé'figures, isn't that correct?
A Are,fou talking\abput é wéighting per diary?

Q Tﬁe weighting pef diary, yes. -

A Yes; I think there is a weighting per.diary{ 'Again
the same ratin@’Systeﬁ that Niélsén ap?lies té all’of-its
audience me;surement‘figures for every c§mmunit§f

Q Let's assume that tﬁere'are a millipn pifatesvin
this world and SMART&S and.tﬁe like, and they.all réside
in five different céﬁmunities -~ let's say counties.. And
Nielsen is counting these pebple‘in their cablé stédy.

They have diary keepers, and we don't‘eQén know if one of

the diary keepers might be a pirate, but let's put that

| question aside -+ they haﬁé-diary keepers in a particular

county and thése diaries are'bging weightéé to effect the
universe that Nielsen attributes to thé? pafticulai county.

A 1In that'county?

0 In.that county. Further, when yoﬁ‘deal with
specific p?ograms and vieﬁing hours, you:just said_before‘
you don't deai ﬁith average numbers, you deal Qith actual
numbers. So, if somebody is watching the éhow and fheir
diary is projected outward to represent their little
universe in a county, that is going to have —--that.wéighte

factor is going to increase the value of that program, . if

it is a larger sample size,than if it is a smaller projecti.

A Oh, I think that is true, I think, for example,
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-

contrary to some testimony that was given by a.previous

witness, the notion.that Nielsen has the same number of

diaries in every county in_the United States is ridiculoué.
The number of diaries placed varies, there are morelin the
large markets than thére are inhthe small markets. They
place as many diaries as is required té achieve what they.
consider torbe a reasonablevyeturﬁ, basis for_makiﬁg the
calculations for that area. They afe prpjections, #hey_
are projected fiéurés.

Q And to the extent that they distort the cable
universé; és regards specific programs, that distortion
will follow through'in.yqur sample?

A Yes, it‘probablyiwbuld distort the'fiégres f;r
all of the prégram that were recorded by that cable house-
hold.

Q You are makiné an aséumption on that order is --

A What you are suggesting is that somehow that
cable household is an invalid household. -And so it would
apply to all programs that were listed or reported as’ |
being viewed as distant siénals by that cable household.

o) " And you will recall that in ptior:préceedings
there have been a number of criticisms ﬁade of.the Niéisen
system for measurin;‘cable.' There were articles in Cable
Advertising Journal and the iike, wﬁich produced reports

on the reliability.
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- pid anyﬁhipg happen in 1982,;Q£her than their
increasing the siée.of the cabie,ﬁniyerse,‘initérms.of
their changing methodology of gettiﬁg_a handlé on‘cable
households? |

A  No, the only_éhénge tha£ thef afe referring to
here is that previously they were relying:to_a substantial
degree upon éable sysfem operatoré to give them the number
of subscribers to their syétem. Ana»they found that.cable
systém operators liéd to them, just like they lie ip their
statements éf accounts that théy supbly to the Copyright
Office.

- Q Excuse me, Mr. Cooper, you said:that you weré.
relying upon sEatements_——
ACHAIRﬁAN BRENNAN: Mr.. Cooper, do ydu want to leave
that in this record? |
THE WITNESS: I told ‘that to them.
BY MR. LUTZKER:

Q And these are the same statements of account
summaries that you brought this morning, on some of these
figures?

A Absolutely, these are‘swqrn staﬁeﬁents of accqunts,
subject to criminal penalties for falsification.

Q And it is your respected opinion that cable systems
are lying in those repofts?

A Many cable systems are lying in those reports, in
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order ﬁé understate tﬁe’copyrighﬁ royalty'liabilities.
0 I will get back to that in a little while,
CHAIRMAN BRENNAN; _Off the reco?d.-
_ (Discussion off the record.)
BY MR. LUTZKER:

0 .Okay, let's turn to Exhibit No. 1, your Exhibit No.
1. C PR : 'w '

A '(Peruéing aocuments)‘

Q.- Allen, your.memory is of great reknown in this
Tribunal -and I may test it -- dolyod have comééraﬁle
figureé.fog cablé viewing~of_Donahue'on‘WGN in 1979, 1580,
and 1981 -- oh, you have 1981 —- 1979 and 19802

A  pardon me?

Q Do yoﬁ have comparable figuresé

A Yes. |

They'exist, and you can supply‘them for the record?

10

A Yés,AI can supply those for the rgcord.

Q This morning you were talking about the grpwth of
WGN on cablé,:do you have any idea how many cablé systems
carried WGN in 19787?

A I wduld not even venture a guess. I would say
the number in 1978 - it would depend upon --

MR. SCHEINER: Are you about to venture a guess,
Allen? ‘

THE WITNESS: No, I was about to say, I don't know
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when they went on satéllite. -And I‘dén'trrecall that
precisely. And that wQﬁld maké'a big differéncé as to the
number of cable systems Ehat carried WGN. . |

Q - Do.yoﬁ have any idea-ﬁow'many might have carried
them in 19797 "

A Again, I would not guess.

0 Yeégerday we actually submitted-exhibits.regarding
FCC statistics,_an& they are a government aéency - gﬁd

the FCC statistics that were submitted indicated approxi-

mately one million-plus cable systems =--

A They did not.
Q Excuse me,.a million~plus subscribers on -- iet:
me gét_the statistics here --
MR. SéHEINER: Would you like to explain your -
answer, Mr. Cooper? | o
MR. LUTZKER: .Let‘me‘just mention the'statistiés,
apd then we can have hié answer. According to FCC authori-
zation for the 1979 -- May 14th, 1979, 1,700 communities
serving apprbximately 1.2 millién subsoribérs récéived'the.
WGN signal.
THE WITNESS: No, sir, that's not what it says.
BY MR. LUTZKER:
0 Wéuld yOu explain what it says?
A Yes)'I think you aavised us at the beginning that
these were authorization notices, these ére reéuesﬁs_by
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.

cable systems- to carrf a retransmittéd television station'é
signal that are filed with the FCC. |

Q So you would expéct #he éctuél carriaée to be
less than this?

‘A Well; they are an aﬁthbrizétiop request, andvthéy
may subsequently.be carried, or not car;ied.. The seqondl
item of difficulty with thatAtabulation is the fact that
when you refer to fhese as cable systems,—that is an
erroheous statement; these are individual communities.
The number of cable sysfems~is undoubtedly a much émaller
number fhaﬁ the Qﬁmber of communities, because each cable
system may éerve 20, 30, 40 different cémmunities;-each
of which 'Would'be listed separately in the FCC authori-
zation requesg.

Q I thank you‘fqr_the clarification. 'Now, are you
also familiar with FCC distribution reports?

A I 'don't think so.

0 You are not familiar witﬁ -

A Not -by that name.

Q Well, the authorization repdrts) as you- stated, are

systems that are authorized to carry sigﬁals énd distri-
bution reports are tébulations respecting carriage of
signals. |

MR. SCHEINER: Do you have any pérticular report?

MR. LUTZKER: I have a particular report.

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS
1330 VERMONT AVENUE, NW

(202) 234-4433 WASHINGTON, D.C. 20005



10

1

12

13

14

15

16

17

18

19

20

21

22

23

24

25

770

" MR, SCﬁﬁINER:. Could you maké £hat available to
us? -
MR. LUTZKER: This igAa report aated October 27,
1981, and it waé 6btained from‘the records of the FCC, as -
representing'signal cafriage in 1979-f9r WGN. -

MR. SCHEINER: I would oﬁject_to it. The 1981
report reflecting carriage of éignals in 1979, its pertiﬁen
to this proceeding, dealing.with 1982, iévso remote that
I doh't think we ought to be spending time on it,.whéther 
or not it, in fact, reports what counsel believes it
reports; | |

éHAIRMAN BRENNAN: Would you reépond-tb Mr. Séheiﬁe

MR. LUTZKER: I will respond briefly. . The funda-
mental issue gefore the Tribunal -- one of the fundamental
issues before them is what is the impact of the Donahue
program going off WGN. It is Multi-Media's position that
it never received the benefit, in éerms of the substantial
increase in carriagé that GN expérienced between 1979.and_
1981, that it ﬁelt was appropriate in the wide diétributioﬁ
of that signal, via satelliée distribution. And, thérefore
when you are dealing with the 1982 distribution, if yoﬁ
are looking at substantial change with respect -- 1982,
you must take that into account.

And what I am attempting to'do, if Mr. Cooper is

critical of the authorization reports, then I will put the
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distribution information on the record,. and allow him to

comment on that.

MR.

Cow

SCHEINER: May I be heard briefly?

CHATRMAN BRENNAN: I don't think it would serve a

useful purpose. The objection is overruled.

SCHEINER: May I see that report?
ILUTZKER: .I can make copies available.

SCHEINER: Do youvexpect to spend any time with

LUTZKER: I just want to get .some information.

SCHEINER: Let us examine these.

CHAIRMAN BRENNAN: We will take our recess at this

MR.
MR.
MR.
this?
MR.
-:MR;
point.'

(Whereupon, a short recess was taken.)

CHAIRMAN BRENNAN: The hearing will resume.

BY MR.' LUTZKER:

Q I think I will start by just reading some figures

in, and you may have disagreement about this, but T will

just get them in. According to FCC distribution reports

for 1979, WGN had approximéfely 2.8 million subscribers

and approximately 9 million subscribers in 1981.

MR.

MR.

MR.

MR.

(202) 234-4433

SCHEINER: How many, please?
LUTZKER: 9 million.
SCHEINER: 9 million in '81.

LUTZKER: Approximately.
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. BY MR. LUTZKER:

(6] And these figures-differ somewhat from your pro-
je§£ions thisg mofning, based on standard statements of
accounts, I gathex, éofrect?

A They ‘do differ.substaptially. Let me fry -~ again,
if I may address mySeif £o these FCC figurés. Number.one,
they include-local, as well as-—authofizationnfbr lqcal,
as well as distant carriage, you can see that. |

Q  Yes. '

A ‘Ngmber two, when.you ére dealing with a listing
of both the authorization feport.ané this second réport
that you reféfred to, it is garbaéewith_respéct to the
number of commgnities included in'that record, because,
again, you have multiple listings of communities -- if
you loék at it, you can see that.

The third-thing is I haven't the slightest idea;.
and I have deep distrust of both the FCC's accouhfiné

system, if you will forgive me, I am hard on everybody

"today -- and alse on the data with respect to subscribers

which I belieye on the surface -- by my superficial
examination of what you have presented =-- are dﬁplicated
and overlapping.

0 Let me try to deal with the bigger picture. 1Is it
not true that during the period 1979 to 1981, WGN in |

particular, experienced a dramatic increase in the number
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of subscriberstiewing its signal on é distant basis due
to its s;ﬁellite retranimission -

A  Yes, sir;

Q - Have you during the éaéé'yéars reviewed the
decisions of the Copyfight Tribunal with respect to Phase
II proceedings? | | |

A I héve.

Q . Can you point to -- are yoﬁ.aware-of Multi—Media's
award during 1979, 1980 _and 1981 from-the Tribunal?

.A Are you referring to the l.6hpercent of the
program‘sﬁpplieré' award? .

0] ?es.

A Yes.

0 Can yéu point to any defined change in the award
made to Multi-Media as a result of-thé dfamatic increase
in dis£ant signalnretransmission of WGN2

MR, SCHEINER: I obﬂéct, I don't think this is
the appropriate time, or proceeding in which to atteﬁpt
to relitigate the validity or.correcﬁnéss of the Tribunal;é
prior decisions.
MR, LUTZKER: I respectfully submit, I am not
asking for him to relitigéte, I am asking him to --
CHAIRMAN BRENNAN: The objection is-overruled.
THE WITNESS: I think there are references in the

Tribunal's reports on Phase II to this argument presented
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1 ||by Multi-Media. I think also that the principal thing
.- 2 || that t-he Tribunal has ccinsideréd ‘in its d‘ec':isionl, were
‘ 3 || other changes ithlving N.Iulti—Media,‘ and *;he fact that
4 || the extent to which Multi—Média benefi~ttec} by thé retrans-
5 miésion or the increased'rétrfansmission of T;\TGN, so did
¢ || every other program' suppiier and syndi'cator ‘who had pro-
7 || grams on tha-i.: s_tai;ion_.
'I 8 CHAIRMAN BRENNAN: Excuse me, Mr. ‘Lutzi{er, .what do.
9 || you mean by other changes relatin‘g to Multi-Media?

10 - THE WITNESS: I am refer_ring. particularly, - for

i1 example; in one year of thé years that we are discussing,
12 there was an increase in their claimed programs involving
13 || Show Biz. On the other hand, in terms of offéetting

14 those thir_lgs,’were declines in the pogularity and viewing

e

15 of other programs that were continuing series.
16 CHAIRMAN BRENNAN: I won't rehash the Show Biz

17 issue right now. Go ahead.

18 BY MR. LUTZKER:
19 ‘ Q You have ques£ioned'the acéuraC§ of certain
20 information, the authorizatiqn report which indicates for
21 1979, 1.2 million subscribers authorized to receive the
29 WGN signal. You have criticized the accuracy of thaté

o3 A Yes, 1.2 if‘;;you are a cable systgms.

- 24 Q Yes, --

25 A Subscribers of cable systems éuthorized, the
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subscribers were not authorized. = |
Q Is it your opin%on, with what yoé knOW'about_those
reports, that the figufe of authpriéations wquld exceed
the number of actual vie&ers?}
MR. SCHEINER: Viewers of what?
MR. LUTiKERE 'Totél viewers of.WGN{ 'Wé are dealing
with respect-to the i9§9lauthorization report; |
| THE WITNESS: Viewers of WGN include broadcast
viewers and cable Viewers, and the éable viéwers are local
signal viewers and dis;ant signal viewers. What is the
guestion? . -
BY Mé. LUTZKER:
Q0 The ques£ion is with respect to the information
on ﬁhe au;horiéation report, which is 1.2 millidn sﬁb—
scribers, is it your testimony that this figures, that
the.pumber of totél cable subscribers -- let's not try
tq separate out distant and local ~- but that total sub- .
scribers would be less than that figure? |
A I would say that not all of the cable systems thaf'
are listed here, tﬂat applied for authorization, carried --
actually carried WGN, the number has got to be smaller than
the number that is shown there.
Q So, coﬁméncing in the 1979 year, you didn't want
to hazard a guess before, but in view of that information,

is it reasonable to expect that you had less than a million
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~ 1 fltotal cable subscribers of WGN?

'2 - - A T don't ];now._ '
-3 Q In past proceedings, havé you ngt argued<£he widg
4 [loff-the-air availability of the Donahue Show should dis-
5 ||count éignificani;.ly Multi-Media's claim for benefit,’

6 ||based on GN carriagé?
‘ 7 A Yes, I said in previous proceedings that .the more

8 programs available on -- as.a broadcast progrém,,the

9 |lless valuable it is, all oﬁher things'being equal, "as a
10 ||distant signal on cable systems. ’

11 Q Do ybu have any idea how many cable diaries would

12 ||be reflected in Nielsen studies, with respect-:.t-o'.WBBM?

@ 13 | A I don't know.
14 Q Wo_ﬁld Qyour answer be the same with‘ ’respec-t £o WGN?
15 A Yes, sir. |
16 Q Is that information you can obtai.n and provide for

17 {lthe record?
18 A It is information I probably cannot obtain, and

19 |{therefore, pro%zide for the record, and I don't care.

20 Q Let's turn to Exhibit No. 2.
21 A (Perusing document)
22 0 You have stated this morning that this is a paftial

O

423 list of the MPAA ‘programming, and that in the interest .of

24 not cutting down trees, YOu preferred not to sufpply the

25 |lrest. Recognizing that trees must bear some burden in CRT
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prqceeéings, we have provided the balance of the MPAA pro-
gramming. .

MR. SCHEINER: If that is a question addressed to

counsel, the answer is negative. - |
BY MR. LUTZKER:

Q Aré you'preﬁared to rest ﬁhe.MPAA Pgase II case
on the preseﬁtation oflthgse 228 programs?

'Mﬁ. SCHEINER: . I object, that will be spelled out
in detail in the proposed findings. The matter is on the
record that we are placinghour-reliance Oon.

 CHAIRMAN BRENNAN: I think the words "rest the
case" are troublesome. .

BY MR. TLUTZKER:

Q Ihdid‘é quick ;otai -~ and this is just a gﬁessti—
mate -- adding up all these viewing hours and I come up
with about a billion. And I nbte in your list on Exhibit 3
that you have a total MPAA represented claimants of 1.5
billion hours of viéwing. Therefore, this would constitute
approximately two-thirds of the programs? |

A Oh, no, this would constitute probébly 10 perceﬁt
of the programs. |

Q lb percent of the programs?

A At most.

0 But two-thirds of the claim of MPAA represented

claimants?

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS
1330 VERMONT AVENUE, NW -
(202) 234-4433 WASHINGTON, D.C. 20005




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

778
A  That's correct. _ : « - ~
Q And you will not, provide -- .counsel canlsay what
he wants -- you will not provide any other information --

MR.'SCHEINER; I'm sorry, counsel has already
answered that. |

MR. LUTZKER;_ The question was direéﬁed to the
witness. .

‘ﬂR. SCHEINER: - The question is very latéf va
coﬁnsel had any desire for such information, it should
havé been made Well prior to this time. He has had this
material forlg go@d seven weeks.

ﬁR. LUTZKER: I will place my request for 1983
right now. e

MR. SCﬁﬁiNER: Will.you share our cost?

MR. LUTZKER: I will get to that in a iittle while] -
Allen. | | | |

BY MR. LUTZKER:

Q Let's turn té page one, of the first 42 programs,
how many of those ﬁrograms would you say deal -- how ﬁany
were broadcast live in 19827 |

A I don't think any of these is a live program.

Qh How many of tﬁese programs would yoﬁ say a?e news-
rélated?

A Nene.

Q How many stations broadcast M*A*S*H in 1982?
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A Tﬂe number of stations that broédcast M*A*3*H?

_é Yes. | ) "

A I think the nuﬁbér was sémeéhiné like 190, probably
190 in February. | ; |

Q And what percent éf the US is goéered by that?

A  Probably 98.percent. (Perusing docﬁmént) In
November 1982, according to ‘Nielsen ROS?, M*A*S*H was
syndica£ed and broadcast by 185 stations coyeripg 94
pefcent of US households.

0 Would any of those stations broadcast it more
than once during the day?

A bo they broadcast M*A*S*H more than once during
the broadcast day? _Yeé, the& did. As a matter of fact,
the average ngmber of M*A*é*H broadcasts per statioﬁ'per
week was 6.8.

Q Would you reflecﬁ upon the value té cable operators
of programming which is broadcast in excess of oﬁe time
a day, reaching appfoXimately 95 percent of tﬁe United
States? Before you answer that, how many fotal episodes
are there in the.M*A*S*H series?

A I believe there were some1600. .I think.the number
is given in the‘ROSP.——242 were in syndication. |

Q 242 episodes in syndication in 1982, broadcast
approximately.éeven times a week?

A Seven times a week per station, seven telecasts per
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week..

0 Seven ﬁelecasts& dailynpeg station?

A No, I didn'£_say_daily..

Q So they'might not broadcast on Sunday? But in
other words -- -> |

A In any evenf'it-is_not seven éaily, it would be
one daily.

Q If I said éeven daily, I..was getting ahead of
myself. You would please comment upon the valué to cable
operators of a program which is available on mare than
185 stafioﬁs,-were you saying -- broadcast once a déy,

at least, serving 95 percent of the United States, with

| 240 episodes, foughly? Sd;.within the course of a year

each episode,‘presumably, is going to .be fépeated..
Would you comment on the &alue.to cable operators
of that program?

A I think the value to cable operators is rélated
to the interest and'dgsiré on thg part of viewers to see
M*A*S*H, the éyndicated episodes of M*A*S*ﬁ. And all of
the evidence that we have éeen indicates that viewefs,'
television viewers are very interested in seeing and
reviewing these synqicated,off—network episodes of M*A*S*H.
During all of 1982, M*A*S*H was the number one program,
number one syndicated prééram with respect to its broad--"'

cast viewing, and I dare say that the rating of M*A*S*H,
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if I recall correctly, as a syndicated program was in the
vicinity of 18, which is an extraordinarily high figure,

and compares to omnes, twos and threes for the majority of

the Multi-Media showé.

0 If I wanted go watch M*A*S;H and I was'a céble
subscriber, and-say'I lived in communi£y that .imported a
half dozen television stations, from major méfkets; how
many opbortunities might I have to see M*A*S*H?

A Too many.

Q If T am a diary keepér, and I am operating'a
system much like Mr. Thrall described yesterday in
Cincinnafi, how am I going to know what statién am I
watching?

A It is‘very simple, Mr. Lutzker, there has beeh a
lot of research -- you know, you are very gbbd abéut bring-
ing thié publishea stuff -- for example, recenfly there
is material published by Warner AMAX, basedluﬁonta QUBE
sygtem_like thé one in Cincinnati, thch showed that some
95 percent of the viéwing of stations, £he six-stations,
even in a system with 60 channels, it is not that complicaf
And even though I know I have access to 60 channeis, I
am going to limit my viewing to some favorite channels,
like WTBS channel, or WGN -- I don't go looking at the
other 54 channels on my sjstem. I'kncw when I-am watching
WTBS, I know when I am watching WGN, it is a very simple
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thing, it is very simple entering the diary.

Q Mr. Cooper:-I have a'céupie.of kids at home who
watch television ffequently; and if I Qefe a diary keeper,
and I am at work from nine until the wee hours, 7:00
o'clock, say, ahd-i am a-diary keeper, and I have a.béby—
sitter at home, and"my wife wofks, and the kids go and
watch television, -are: their vie&ings supposed to.be re-
flected?

" A I am sure that -; I assume that éomebody might,
in some instances, might maké an effort at finéing.out

what the kids watched and make an entry. I do not expect

the children to make the entries. However, thé'thing that

| is very interesting to me is -- and we are just on page

-

one of Exhibié 2 -- is’the extent to whicg childrep.do
not make entries in the diaries thémselves; The extent
to which theAadults must be watching these programs when
the children are watching, because you will find children's
programé listed amoﬁg the ﬁost prominent ones, as far as
viewing is coﬁcerned. |
And these are all eﬁtriés written into diaries.

Q And in ﬁerms of the specific Nielsen study, the
generation of theseﬁfigures, does Nielsen give you a V
reliability factor - to determine the reliability of the.

Scooby Doo entries?

A I will say it again, no.
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MR. SCB%INER: -Wouid,yqu explain fhat answe%?

MR. LUTZKE#: Hé has explained that answefl

BY. MR. LUTZKER:

Q = Do you know whether M*A*S*H aépeared on --

MR. SCHEI&ER: ZHave you fiﬁiéhgd your answer, M¥.
Cooper?.  :- 7 Z:iuéil; Hﬁ‘ﬁilwﬂ,{lﬁ“riﬁﬂ ) |

THE WITNESé: I would like, if I could, to ehté:
into the record just what I have been talking about én
termé of the statistical -stuff that Mr. Lutzker has been
referring to. T

‘MR; LUTZKER: I really would like to have this
on cross-examination. |

CHAIRMAN ERENNAN: It is jour option, this is vour
only chance tg cross. I said before I thought it Wés the
proper time, but if you prefer to have it done on redirect,
it is entireiy up to you;

MR, LUTZKER: Well, let him proceed.

"THE WITNESS; T will read two paragraphs from the“
November 1982 réport on syndicated programs, the section
that deals with sample size, statistical interpretatioh
and related. |

It says, "The user is also reminded that the
statistical tolerances herein apply only to a perfect

probability sample. The achieved sample is not a perfect

probability sample. Data herein are also subject to other
NEAL R. GROSS
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qualifications7end the statistical toierance arises from
the use of sampliné. For example, the accuraey of this
data may be effected by the quality of sampling gaterials
and sampling techniques that deal with sample design, the ~
inability to secure coeperation from'all households in pre-
designated sample, or the failure of a coopereting hoﬁsej
hold to provide useble.data, sometimes referred to as non-
responsive error; manners of definition, such as lisrening
and/or viewing, versus tuning; accuracy in the reporting .
of (a) viewing and/or (b) characteristics of the household
or indiﬁidual, sometimes referred to as response error;
five, teehniques of inspection and rejeetion of fau1t§
information from the sample; quality of datarprOCessing;
inspection of‘final tabulations and similar producﬁion'
techniques illustrative ef, and sometimes categorized as
administrative accuracy safeguards.

"Therefore, non-sampling errors cannot be warranted
to be absenr", unquere.

.I just want to makeAmy reference, again,'to the
fact that the probabiliry sample, which is sqmething,which
I have been involved with for over 40 years, I understand
the statistics quite well, I understand what two standard
deviations are, end what sigmas are, and the rest of it.
But I am just trying to say that those things relate to

perfect samples, which don't exist in reality.
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What you have to do is‘begiﬁ to rely upon the
people who are doing the survey w&rk, that ﬁhéyare dhoosin;
a sample as objectively as.tﬁey caﬁ, th%t they are.carrYing
out their functions as reéponsibiy as they can, and that
they can undefgo audits of their procedu;eé that prévé that
they are carrying out what_they say they are éarrying out,

Beyohd that, I just have to rely uéon thé wis@om
and judgment of smérter people than I am, who.put'ﬁheir
billions of dollars where my mouth is.

BY MR. LUTZKER:

Q ' Mr. Cooper, who is the copyright—ownef of M*A*S;H?

A The copyright owner is 20th Century—qu.~

Q‘ Is ZOtﬁ Century—Fo% a member of MPAA?

A Yes, it.is, we are proua to say. -

Q How many of the -- did M*A*S*H appear on WTBS, WGN
and WOR in 19822 | '

A It did not appear'on WTBS} I know it was on WGN.

Let me check and seé -- my trouble with this is that M*A*gS*

is not advertised M*A*S*H, but comes under the first M.

' In Chicago it was not carried by WGN, in Atlanta, as I

haye already said, it was not carried bf WIBS, I am quitel
sure; it was carrieq:by station WSG, and in New York,

it was carried by station WNEW. And none~of.thOSe is a
super station. |

0 Turn to Nashville Alive for a minute, it is No. 55.
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I gathered frém your testimony this morning that this
program was carried only on. WIBS in 19822

A To the best of my knpwledge,:as far as our sample

is concerned it was carried only'by WTBS.

Q Who is the syndicator?

A The syndicator, I béiieve,,is Tﬁrner‘Progrém Salés.
Our quesfions with Turner and WTBS, when We‘represented
thém as a claimaht, and they were a claimant in the program
supplier category, is whether or not we were dealing with
a locally prbducéd program, for 1o¢al transmission; or a
syndicated program produced by others for preéentaﬁion |
by WIBS, and offered for sale to other étationé.

And therassurances.we had frpm Turner -‘Program
Services was that this was a syndicated program.

Q@ If, in fact, it was not carried by any other
station in 1982, would it be proper to characterize it -
as a syndicaﬁed program?

A Yes, it would.

Q Is there any relationship between Turner ﬁfoadcast
-— what was the name of it?

A furner Program Sales.

Q Turner Program Sales and the owner of WTBS?

A I assume.that Turner Broadcasting Cofporation owns
Turner Program Sales. The program was not produced by '

Turner Broadcasting, or Turner Program Sales, but was
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produced by anAoutside program supplier, and.licensed‘to
WTBS. ¥
Q How often would it have run in 19827

A I would assume it would run once a week. I don't

know that. We would have all of those data, if you requirg

Q let's éssume'it ran once a week, a little while
ago yoﬁ indicated that the average household viewing for
WTBSbwas 313,000 homes, is that correct?

A During the avefage quartér—hour, syndica£ed series |
was viewed by 313,000 distant hduseholds.

Q If you multiply 16 times 313,000 can &ou tell me
what you get? '

A Now, &ou Want.me té make another multipiicétion
after that?

Q No.

A Y@u don't,,whj not? You should. My anéwér is
five miilion. |

Q Approximately five millioﬁ. Look qt-Item No. 55,
under household viewing‘hours. How many household viewing
hours did Nashville Alive get, according to your.study?

A 5,016,000. 5,016,525.

Q Approximately five million?

A Yes.

0 Does it strike you as surprising that Nashville
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Alive, in your study appearing only on one station, so
we have a way of-unders;anding‘hoﬁ one.arrives at the viewél
ing.hours, is exactly equailto the averége of WTBS? |

A First of all, I want to point out your error that
we are dealing with here -- we established before that the
313,000 Qas per quarfer—hqur;~ If a proérém ig‘a half—hou?
you multiply that-number by two; if it is an_houf, you
multiply it by foui._-Have you taken that into account?
That is. the average number of houseﬁold Viewing homes
per average guarter-hour, not per program. ’

Q * So, the figure for WTBS for this progra -

A If it were an hqur it would have been.zo.million‘

Q If it were a half¥hour proéram -- do you know if
it was an hou%, or half-hour p;ogram?  ’

A I don't know, I think it was aﬁ hour, but I am
not sure. The point is that the number is higher than
this, it is not one of these amazing coinqidenceg,

0 Do you knowywhether this program is still'in
syndication?

A I don't know. ,Ihaﬁ still tied down with 1982.

Q Taking your study at face vaiue, Nashville Alive,A
which is an half—hogr or an hbur program, broédcaSt once
a weék on WTBS, generates enough viewing hours to rank

it 55th out of approximately how many programs?

A Thousands.
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o} Thonsandé?

A - Yes. -~‘,-

Q ﬁr. Thrall testified yesterday fhat the program
was cancelled before the February rqtings; to his know-
leédge, do you have any reason to doubt that?

A Yes, I have'ieason_téldoubt #hqt.. I ﬁave a'hunch‘
that Mr. Thrall is not an unbiased witness. |

Q As to whether or not Nashville Alive is stiil

syndicated? I will allow you to supplemént the record,

. -
-

if that's -- -
A I don't know, all-that I know is we did not pick

up any viewing for Nashville Alive after it was cancelled,

. we did not piék up any viéwing for Nashville Alive before

it went on thé air. This is only foruthoéé broadcaéts
that were made during 1982, which ié tﬁe scope of this
proceeding.-

0 Let's turn to No. 98.

A (Perusing décumenfs)

o) This is another CNN television news?

A Yes. |

Q Was that a program in syndication in 1982?‘

A Absolutely.$

Q And do you know how many stations it fan on?

A I would have to léok in the bqoks.-- in addition .

to being carried on cable systems directly, it was also
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syndicated by broadcasting stations. I have here a listing

in the ROSP, CNN Headline News, by 75 stations in November j

1982.

Q What is the benefit. to cable operators of programs
such as CNN Television News, whére a cable operator sub-
scribes to CNN?

-A If he subécribes-fo CNN there woﬁld be né 5enefi£.
If he does not subéc;ibe to CNN he is getting‘thé.program
as a retransmitted distant signél witho@t paying ;O of 15
cents pér month per subscriber. .

Q - ‘You previously indicated thaf the household viewing

hours is not rating data?

A Absolutely not.

¥

Q Is thére anyway to projgct ——~také any program,
take the CNN news which shows 2.5 million viewing hours -
is there anyWay to p;ojéct how many cable households.you
are talking about?

A I can't( I don't know how to do it.

Q No..93; the movié you mentioned this mérning, Love
With a.Proper Strénger, was.that broadcast on WTBS? |

A  I don't know.

Q‘ Is that somgthing you’can determine?

A I could determiﬁe it, if you wish the information,
I will be happy to tell yoﬁ.

Q If you can provide it for the record, I would

NEAL R. GROSS
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S | I would appreciate it.
/€@ : 2 A  You want to ‘know if WTBS carried Love With a
‘ _ . ) ‘
3 Proper~Stranger,
4 Q While we are on the quesﬁion'of movies, what per-

5 || céntage of viewing hours of the 1.5 billibh does movies

6 constitute?

7 . A  Based upon the data in here, movies accountgd for'
8 32 percént of total non-néetwork viéwing; 63Ipercen£ for

9 || series. So, ‘100 percent would be 94.

10 .Q .Abou£‘35 percent?

11 A Yes, about 35 éercent.

12 " Q And that consistéd with past years?

13 A Yes.

14 Q Therefare appfoximétely'70, or so movies on.the

15 || list of 220 stations?

16 Il A I haven't counted them; sir;
1% Q Y@u wouldnft know how many of those Qould.have been
18 shown on.WTBS? | |

19 : A I don't know -- to me, it is immaterial.

20 Q To your kﬁowledge, does WTBS have any special

21 pricing arrangements with motion picture distributors?

22 A You mean --
C |
d 23 Q Do motion picture distributors receive additional
24 payment from WTBS because of its national distribution on

25 cable? Or did it in 19827
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A I really can't answer that- question. I have heard

they don't, so I don't réally know.

Q If Turner paid film producers a special amount of
money because his program wasféoing to bé distributed --
this particular show was going-to be distfibuted around
the country and on cable, lét's make that aséumption fo;
the momént -- you have heard speculation to that effect.
Woﬁld not program.producers who are claiming royalties for
proérams-rebroadcast on.WTBS be .getting a double—dip, as
fegafds to rqyaltiés?

A Yes, if that were true. But the only:show - the.
few programs that Turner has acqguired national syndication
rights to, ané from the producipg companies, indluding the
program series Céntenniai, for which it has aéquired full
rights and paid full national rates for, and the royalties‘,
for the program Centennial, which appeared ih 1953 on WTBS
will be paid to Turner, not to'the prbducing company. |

Q As far as 1982 —-

A Centennial didﬁ't air then.

Q No, but that arrangement was not made witﬂ any
other --

A There were arrangements made in connection with
certain programs, such as certain Cousteau's; cerfain

programs such as the Odyssey Shows -- a limited number of
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pfograms-for which Turner had paid. for national rights),

~and therefore, was entitled to the royalties for them. I

can aséure you that, notﬁithstanding éﬁy statements ﬁade

by Mr. Turner, that I would be véry.skeptigél if’he paid

national rates for any of the mbviés that are listed Here
that were‘carriéd by WIBS.

CHAIRMAﬁ BRENNAN: We have‘establiéhéd no& that '
Mr. Turﬁer is aware of the Copyright Royalty Tribﬁnal?

THE WITNESS: I think it has been whispered into
his'ear;-

BY MR. LUTZKER:

Q Does MPAA check the copfright'statﬁs 5f any works
that it is purporting to repreéent?

MR. SéHEINER:. Mr. Chairman,we are really réking
over old coals. My ;ecollecfion is.that a éimilar point
was made in earliér proceeaingé.

If you-have any qguestions on that scbre, éut it .
in writing, do it in a timély basis. And I would dbject
on the grounds that the pending quéstion meets neither
criteria.

MR. LUTZKER: Mr. Chairman, each year we ére
dealing with a new set of facts. The MPAA represented
groups for 1982 are making théir claim for prégrams
broadcast in 1982. As MPAA is well aware; the statutory

criteria requires payment of money to copyright owners
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CHAIRMAN BRENNAN: Based on the previoué rulings
of this gody, the objectibn is Qvérruled.
BY MR. LUTZKER:

Q Mr. Cooper, does MPAA cheék the cbpyﬁight status
of any works it purports to-represent?

A We;do not check co?yright status of each work'oﬁ
our rép?esehtéd.ciaimants.

' Q. Does MPAA make any claiﬁ for any of the following
movies, Cast.A.Dark Shadow; It is a Wonderful World; Sail
Into Danger; pnder the Red Robe; Specific Destiny; Mutiny,
the Capture; or the Strange Loves of Martha Ives?A

A. I can;t answer fhat queétion. I would take that
list, and I waﬁld advise y&u if we are, or aren't &éing it.

AMR. LUTZKER: Let me introduce Multi—Media Exhibit
13. |
(Whereupon, the docuﬁént was marked for
identification as Multi-Media Exhibit 1
BY MR, LUTZKER:

Q Let me just tell you what you are lookingtat, this
is reproductions of TV Guide entries for WTBS, and actgally
it is thé Atlanta edition 6f TV Guides for periods during
sWeep weeks in 1982, and there are arrows pointing to
pérticular programs which I just identified.

And at the moment you can't say whether or not
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MPAA is making any claim for thesé specific movies.

" MR. SCHEINER: Excuse mé. Mr. Chairman, I ddn'£
think these programs in anyrevent amount to very‘mﬁch. I
would submit to you tpat-we are ﬂow at ﬁhe stage of sur-
rébuttél and I think that is improper for the procedures
that we have worked 6ut in the last few days.

MR. LUTZKER: Mr. Chairman, I would respectfully
disagree. MPAA héé introduced exhibits purpo?ting to
fépreéent a portinn-of the programs tﬂey‘are clgiming for,
among those ﬁlaimed‘are movies. They have, on theiihsister
of céunsel,’réfused to‘prévidé further information regard-
ing the programs, and the issue of copyright stafus of

And I need to know what the dimensions of their
claim is, so we can make findings of fact on our claim.

MR. éCHEINER: Mr. Chairman,-énce again, I éubmit
that this purports to be in response.to exhibits that héve‘
been.exchanged and have been in the posseséion.of counsel
for several weeks. He had an oppo£tunity for his rebuttal‘
testimqny. I was advised that rebuttal had been presented
and closed yesterday. |

| And I do think material, ot noﬁ,'it is improper
to raise‘this matter at this time.

CHAIRMAN BRENNAN: The objection is overruled.

BY MR. LUTZKER:
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Q Would.it be MPAA'é normal practice in detérﬁining
programming for which c%gims are made, that yéu would
review TV Gﬁidg listings,in parficular for WfBS, énd if
a program dwner-can be’identified for a par;icular show,
that you would credit fhe owner pr'distributér - primarily]
focus on distributor ;—.you would credit the distributor
of the show with tﬁat pérticular piograﬁé )

A Absolutely trué. I sﬁould-say in léoking over
this list that,‘if requested, I would determine if aﬁy
of thesg.waé.picked up. Oﬁe of the things that is'
interesting -~ by a claimant. One of the tﬂings that is
intefesting is the fact £hat the first one listed;'if'I
read it correctly, wasron'at 1:45 a.m. on WIBS. There
are no Nielseﬁ measurements after 2:00 a.m. in the morning

Q Mr. Cooper, the --

MR. SCHEINER: Would you permit him to finish?

MR. LUTZKER: He is not responding to a questioﬁ.-

Mﬁv SCHEINER: You are interruptipg him at the
same time.

THE WITNESS: I was trying to ascertaih whether
or not we would be picking up these movies. Look at the
second page, and the movie starts at 2:Qd a.m., It's a
Wondexrful Wprld, regardless of whether or not the claimant
or non-claimant's prograﬁ,vl was going to say, it is ° |

likely that we do not have any ratings information, becaus
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there is no ratings information taken after 2:00 a.m.
BY MR. LUTZKER: » K
0 Mr. Cooper; if a program is groadcasﬁ'on WTBS at.
1:00 a;m., what time ié it recéivéd’in éaiifgrnia?
A A 1:00 a.m. program would be ll:OOlp.m. in
California. : a
Q ére ratings made for programs received on cable
at 11:00 p.m.; or 10:00 p.m.?
A Yes, théy are.
Q So, &buld a program b?éadcast on WTBS --
A The other time zones would be pickéd up in. this
case. |
Q - Thank yéu.
CQMMISSiONER ﬁAY: Are ény of the;e particular~
movies in this;list of 2297 .
THE WITNESS: ©Not thaﬁ I can tell you.
MR. LUTZKER: I would like to introduce Multi-
Media Exhibit No. 14. |
(Whéreupon, the‘dbcumenf was marked for
identification as Multi-Media Exhibit 1
BY MR. LUTZKER:
Q Allen, based upon some éxpériemces wé had in past
years, we endeavored to obviously do some homéwork in
advance of this hearing to get a sense of whether or not

on one particular station, which is the dominant station
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represented on cable, there were any programs that may or

may not be protected by‘copyriéhté. We did not purporf
to do aﬁrexhaustive.study,_but.we sent éome people ovér
and asked the Copyright Office -- and I will provide a
blue ribbon copy heré thét I wiil also provide to the
record which afe Xerox that appear'here - of conclusionsl
of copyright exaﬁiners with respec£ to thé movieé that
are ideﬁtiiied in WTBS TV Guide listings. 

Let's just take on;,_fof example, Mutiny, a King
Brothers Productions. The program was registeéed in the

1950s and a search of the records ihdicétes the title

was not renewed. I know you are not a lawyer, and counsel

. may object to a legal question, but --

MR. SCHEINER: I object. I don't want to dis-

‘appoint you.

BY MR. LUTZKER:

Q To the extent that works were régistered and not
renewed, do you_héve.any ideas as.to whether or not they
remaiﬁ protecéed undervcopyright law?

| MR. SCHEINER: I oﬁject.
CHAIRMAN BRENNAN: The objection is overruied.
BY MR. LUTZ?ER:
o) Do you know?
A I am aware of a diépute, or correspondence with

the Copyright Office currently on this issue of the
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issuance by the Copyright Offices of reports like this.

The.disputant is a non-MPAA repreéented company, called
Allen Enterprises, and Allen ﬁnterpriéés has this invblve-
ment with the Copyright Office in term§ of this kind of
statement that is made by the Cépyright Office on the
basis of this search. -

Tﬁe feason for the problems isvthat the éoéyright
Office search-may hot disclose othgr copyrighfs that chér'
thé préperties involved, such as under mﬁsic‘performing
rights, the book rights and other forms of cop&right £hat
are still firm and operaﬁle. |

So, I cah't -- that's about the eséenqe of the
statgment I can make pow.-

lQ Well,\I don't think we need to‘beiébor the.record

‘with certain aspects of that. Are you-suggésting -- let
me ask this,'with respect to that last comﬁent -— are
you suggesting that if a film were protected under copy-
‘right, and registration was segured, no renewgl was
secured, the film may be in the public domain,lﬁut an
underlining song‘was incluéed-iﬁ the movie, the soﬁé is
protected and remains protected -- let me finisﬁ - that
MPAA is entitled toireceive cable royaltieshfor that
movies' performance?

MR. SCHEINER: Mr. Chairman, does your prior

ruling --
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CHAIRMAN BﬁENNAN: ‘Mr. Scheiner, at this point ﬁr.

Lutzker is simply pursuing the witneés's'answer.
" MR. LUTZKER:  That is all I am doing.

THE'WITNEéS: I have had communications with some
film suppliers who are not cléimants, who we do not
represent, but Qhose library consists of films which are,
quoﬁe, public.domain - théy are very old ones, D. W.
Griffifﬁ's. These peoplé tell me that they have_copyrighté
to those films by virtue of having compiled a soundtrack
that is now part of the D. W. Griffith Birth of A~Nation-
typé'film. And that this is a wvalid copyright, as far as‘
‘the law is concerned. . 2

But I am not a copyright lawyer, and --

CHATRMAN BRENNAN: And this body is not being
called upon to decide those issues. |

MR. LUTZKﬁR: Allen, I appreciate the limitations
that you are operating under, but I need to understand
something with respect toiyour claim, because it.relates
to my claim. And it relates to cdmparisons that you made
and total percentages.

BY MR. LUTZKER:

Q Is MPAA rebresenting the thouéands df film.makers

Qﬁt there,.suggesting_fhat some of the claims maybe based
upon underliniﬁg wo?ks, some of which may beimusic, and

that entitles you to receive royalties from this Tribunal
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for program subblier categories?

A 'For éalendar 1982, all claimants représented by
the MPAA were given a list of'properties such'as‘the oneé
that wé have shown here,,tha£ were being credited to them |
for royalty purposes, énd thej were'ésked to certif§ that
they wefe the p?épér owner -- copyxight owner of those
works in accordance with the appropriate section of the

‘Copyright Act of 1976. And unless and until they signed
that.certificate, thgy received not'one cent of copyright
rbyalty money, and that is the way that the MPAAVhés
addressed this concern that Mr. Lutzker has indicated
before.

Now, we demand that the copyright owner certify
that he is a éroper.recipiept for each and every prbperty
for which he recei&és credit.

COMMISSIONER RAY: Mr.‘Lutzker, are these the oply
titles that you did research on?

MR. LUTZKER: We only gndeavcred -~ and obviouély
this is a tremendous task, and it is obviouslylsomething
which is not our responsibility - I decided in testing
the theory to just get the TV Guides for 1982, for the
sweep weeks for Atlanta, figuring that WTBS is going to be
their number one station, and there are 7-800 television
stations broadcasting movies that are going to be included|

in their --
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COMMISSIONER RAY: May I ask you a question? Of

all of the movies that they ran during 1982, these were thg-

only titles that you could. £ind that dia not have —-

MR. LUTZKER: No, all we did was we focused
specifically on sweep weeks and I‘focused Specificall§ on
prograﬁs of a certain era, I did not make any effort to

determine anything else. And it was a search -- I don't

have the numbérs, but this probably repreéenté 3-5 percent |’

of.all of the movies that were reviewed.'
BY MR. LUTZKER:

QO You indicated that you test your-clientele'é copy-
fight ownership by tﬁe certiﬁication process?x_

A Yes, sir.‘

Q Are you referfing to the 70-some ﬁémbers of.the
MPAA that you représent? .

A Theré aré about 72.

Q So you got 72 certifications back from them saying.
that -- |

A Yes, ﬁést of them respond éuickly, one.in particulg
was kind of late in respohding and we had to withhoid
money from them.

Q In terms ofuqopyright owners of films, are thé
distributors that you ére getting certifications from the

owners, or are they representatives of the owners?

A I think that in most instances they are :- - ...iozin TN
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» .

representatives, more than they are owners.

0 Do you have' any.foundation for the assumption that‘-

when they sign this certificate they are fuliy aware of

the copyright status of all progfams that they distribute?.

A I don't know what their awareness is, I just know.

that is what I have asked them to do, and they're certify-.

ing in clear language. I have asked them in clear language

to certify that they are the proper recipients in terms
of ﬁhe Act, andithey say they are, and aﬂ Officep of the -
company attests to that, for each and every‘propeffy,
individually.

Q Mr. Cooper, I know you have labﬁred very hard,
and in-part.it'has been in response to some earlier

interrogation by me -- in past proceedings. With respect

‘to this issue of copyright_ownérship, and I may add that

I have not been alone in raising the issue -- in terms of
MPAA's role in this proceeding; do YOﬁ feel thét you have.
done all that you could and shpuld do, in-recognition.of
the fact that the Copyright Royalty Tribunal gives MPAA,
75 percent of all revenues received from‘éable systems?

A Less deductions.

Q Received from cable systems for program re-

transmission? Do you feel you have done all you should do

do you feel --

A I would let others Jjudge as to whether or not

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS

1323 RHODE ISLAND AVENUE, N.W,

(202) 234-4433 WASHINGTON, D.C. 20005

y




1 the effort that we have put forth to provide a:rbasis for
/Cﬂ" .2 an equitable distributiqQn of cable copyright royalties

3 among claimants is a good effort.

L. 4 Q Let's turn to Exhibit 3.
5 A (Perusing documents)
6 9 Allen, if I were a programmer, and I had a show:

7 that run'36 weeks a year, ﬁone of thé shows which ran

8 during'sweep weeks. And I came to MPAA and said, I would
9 like my fair share of the cable royalty, what would you
10 do? | ’

11 A I would tell theﬁ they cbuid get exactly what

.12 came up in our study, not a penny iess, not a’ penny more.

(‘\ 13 If you happen to fall c;utside of the sweep weeks entirely,
i 14 we regret it gut theré is not a £hing we can do abéut it.
15 : COMﬁISSIONER RAY: Does that mean you. would not
16 represent them?
17 THE WITNESS: We don't know what programs'they \

18 have. If they are filing élaims £oday for 1983, and

19 and I don't know what shows they have.

20 : BY MR. LUTZKER:. |

21 Q | Can you identify The Country Comes Alive enﬁry,

22 can you identify wﬁat shows that would reflect?

y
{; 23 A Mr. Thrall identified those yesterday during his
ﬂﬂ' 24 testimony. I think his identification satisfies me.
25 0 That surprises me a little bit, because I worked
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Qith him on the testimény and I heard him, éndll‘don!t
know whether he identifjed what shows would have been
identified in your sample.

A He said he knows what Country Comes Alive includés,
and he specifically mentioned each $f thé programs. He
said it was a package, ﬁmbfella title for a number of the
specials. "It is in the record, and he knows better than
I do. |

Qh Ernest Tubbs runs in January, it is a Cquntry
Comes Alive program, is that reflected in this Couﬁtry
Comes Alive gntryé

A Unless youvhave a specific 1isting 5f'Ernest Tubbs
then.it eitﬁer.is not'bicked up at all, or it is included
in tﬁe Countgy Comes Alive thing. Furthermére, if you
say it ran in 5anuary, knowing the way that.ybu distribute
fhese programs, not distributéd or cérried nationally in
January =—-- are you telling me that they'are shoﬁn by all-
the stations carrying it on Japuafy 5th? |

You- know it is not the case. What are you
trying to pull on me, and the Tribunal?

Q All I am trying to find out, Allen, I ga£her that‘
the Country Comes Ali&e entry‘is a summary by, what, -
diary entrants when they are identifying programs --—

A It is a Nielsen prégram title. And éresumably,

it is the title that is used by the television stations
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that air those specials, and tbey refer to them as Country
Coﬁes.Alive. And that is probably a title that has been-
approved and submitted to,-ana'suggested to Muiti;Media,~
or that is just a guess on my paftf

o) 1f among the -- Mr.-Thrali indicated that WOR
carried a number éf these specials, if a few of thg special
that WOR carried £lopped o&er into sweep periods; Eﬁey
wouldAshow up.in thiS'study, and they would pbssibly show
up in the Country Comes Alive entry? |

_A They would show up either as Country Comes’Alive,
or their individual program name. ‘

Q Mr. Thrall also‘indigated ﬁhat 1711 statiohs had
broadcasts -- | L. |

A -He is full of.érap, he meant 1711 éelecasts.

| Q :All right, 1711 telecasts wére made of Country

Comes Alive érograms, in other words -= |

A I don't know if he used that term.. That is in
that exhibit.

0 - of.which 275 were broadéast during the months
of -- Which would be within months of sweep periods?

A I remember his testimony on that exhibit.

QA Is it likeiy:that the 275 telecasts‘that were”made

would all be included within the MPAA study?

A Not likely. The reason they wouldn't be included-

is that the 275 telecasts on a different number of stations

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS

1323 RHODE ISLAND AVENUE, N.W.

S

4

(202) 234-4433 WASHINGTON, D.C. 20005



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

807
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and only those -- those are the 275 telecasts tﬁat were
re£ransmitted broadcast .by any of the 89 stations and
would be recorded in the study.

Q In past years the CRT has chosen to award Multi~
Media progrémming, based on the quality of the Showé,
particularly Donéhue and Young People's Speéials, is there.
anythiﬁg‘thét is in this record right nqw that you.havé
presented which w&uldféﬁggest the Tribunal should chanée
thag evaluation.with respect‘torquality?

A I undersﬁand - you.know, I looked at ybué
Exhibit 2, is it, and I was .listening to testimony again
yvesterday —-- and again, I was~sunprised.by the statements
that'were made; for example, one of the Young - -People's
Specials that‘is listed as Atomic Legs, is that cqgrecf?.
That was one fbr which we gave you credit ih 1980, we
were prepared tp give you credit, it was broaécast in 1981,

Mr. Thrall, and I think in your testimony, yoﬁ
have indicated these were specials that were produced in
1982. I didn't understand that. |

Q Well, we have never indicated that all of'ﬁhe
specials were produced in the year it they produced.——'
Joshua's Confusion --

A It was suggested that these were 12 or 10 new
specials a year. |

Q Well, "if that was the assumption --
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»

A | I cannot comment anymore on qgality.
) 0 | Bﬁt is there anything in your record, other»than
this reference, that would suggest that the Tribunal re-
consider whatever conclﬁsions it has made in the past?

A I have nothing.further to saf on it. |

COMMISSIGNER.RAY: Excuse me. Mr. Cooper, a repeat
of a speéial; whether.it’is a movie, or an entertainmeht
special, does that reflect upon the quaiity?

‘ THE WITNESS: Yes, to the extent that Mr. Thréllvl
yesterday, and MultifMedia hés made an effort to ééy that
because these programs are.pew, presénted for the first
‘time, that these wére'ﬁétirepeats,.ﬁheré is some special
quality attached to them. |

' MR. LGTZKER: .I believe the record will reflect
that he indicated that about half of the programs were
‘new in each year.

THE WITNESS: The record should speak for itself
on that. |

MR. LUTZKER: I am sure itﬁwill.

THE WITNESS: But the point that I was making,
Commissioner Ray, was that they are somehow saying that
first-run, and you.understand the term, Being not é repeat‘
representéd something greater in quality, a quality
implication, versus repeats.

And it is only in the connection with that, that
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I make this ;eférence to Atomic Legs —;and I haven't
examined this whole -history. But it is not i; it doesn't
get:brownie.poinfs for being first—rﬁn, I think £hét is
the issue.

BY MR. LUTZKER;

0 Do you récali Mr. Thrall's statements on the
fi?st—runs of:Donahue in 1982?

A Yes.

Q I ﬁean,'if you are remarking about one --

A No, if I récall co;fectly, Mr. Thrall said that
‘probably 47 weeks of the broédcast were firstvrun.and
five weeks were repeats during the year;

Q , Approximately_230 original shows in 19827

A And tﬂen there would be 25 repeats, or whagever
it is. Yes, I don'é qguestion that. Again, it is the
issue, you made that‘point in the record, and I think ;he
Tribunal has given it weight.

The only thing that I am concerned about is mis-
statements, misstatements fhat are made for the recofd,
I think, need to be corrected.
| o) And mischaracterizations of what is in the record?

A I don't know what that means. |

- Q All right, let's turn to Exhibit 4.

A  (Perusing documents)

Q This, I gather, is another summary of percehtages.
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Does the 0.5 percent summary fqr program suppiiers that
you ‘would attribute-to Multi-Media represent thg summary
of actual viewing of all the programs that Multi-Media
prbduced and distribﬁtgd in 19827.

A That ﬁe could, on any 5asis, attribute £$ Multi-
Mgdid. |

Q Soithgfe are programs that were broadcast in 1982,
that yau can't attribute to Multi-Media, for which you
would not give‘ahj -— ' |

A No, I did not say thét at all. I.said thaﬁ we
can atttibﬁtg, on one basis, or another, programs Qith a
‘total of 7,496,800 household viewihg hours in:'82 to
Multi-Media, that's what I said. |

Q Well,.Exhibit-4 -

A Iﬂthought we were talking about Exhibit 3.

0 It appears there as well. The .5 percent, does
that include all Multi-Media programs produced, éyﬁdicéted
shown on television stations, retransmitted on cable in
198272

A During the 16 weeks.

Q No, that is not the question. During 1982.

A I am answefing - |

Q The question is --

MR. SCHEINER: Will you excuse me? I would like

to have the question readback.
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(Whereupon, the question was‘readback as requested
by counsel. o . -
BY MR. LUTZKER: . - L oo
o) During 198272
A Let‘me try to tell you thé problems with thé
question -- I‘can't answer --.so0 I can answer it properly,
Mr. Lutzker. |
CHATIRMAN BRENNAN: Mr. Cooper, would you‘give Mr.
Lutkzer, a direct answer, £hen expand,.if required;
THE WITNESS: I can't.answer the questién.’ As T

understood the question, he is asking me if this number

reflects the total viewing of Multi-Media programs,

 whether they were broadcaét, or whether they were on cable,

and whe£her tﬂey were distant cable, or ISéal cablé.in
1982, and I can't answer that question;

CHAIRMAN BRENNAN: No, I don't think that is the
intent of the question.

THE WITNESS: I don't think it was the intent éf
the guestion éither, sir. |

BY MR. LUTZKXER:

Q Let me try and rephrase --

MR. SCHEINER: I have the same difficulty, and
that is why I asked that it be readback.

Try it again. |

BY MR. LUTZKER:
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Q Does the .5 reflect all viewing of Multi-Media
programming on a distant basis in 19822

3 A

A No.

Q : Do you have any basié to'determiﬁe.what the missing
element is? |

A No, I have no reason for‘assuming that thé figuresi
——Aﬁhat fhe'lG weeks reprééentgd in this éample, th;t the
figures for 52 weeks WOuid be significantly‘different than
thef are for 16 weeks, to Multi-Media, or for any major

producer.

s

MR. SCHEINER: Is ﬁhat responsive, Mr.'Lutzker?
Is that the point you were trying to.méke?_ |
MR. LUTZKER: I will ask the queétions.
' MR. SCHEINER: No, ‘I am asking you.
MR. LUTZKER: If I am satisfied, I am satisfied.
MR. SCHEINER: Well, my point is that I am trying
to avoid tricky and ambiguous questions. And if that is
not resbonsive, I would iike to hear.f;om.you on that
scére.
MR. LUTZKER: If I have other queétions on that
point, then I will ask them. -
COMMISSIOﬁER HALL: May I -agk a question? ‘Afe you
trying to determine if this .5 represents all that Multi-
Media's share would be, the fact that they have specials

which are not counted in your survey, notwithstanding, is
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1 || that the result of-this computation? Or have you.made

Kﬁ]’ 2 || some sort of an allowance for those shows whicH are not?

L 3 THE WITNESS: I_have made no allowance, Commissiongr
. : ,

L 4 Hall, and if you would look at this listing that we are

5 dealing with here on Exhibit 3;' Notice that when wé say
6 || "no specials", £he third item down is ‘the Conway Twitty
7 Show which is a special; the fourth item down is Country
8 Comes Alive, which Mr. Thrall identified as specials.
9 The Top Country Hits program, the third from'the bottomn,
10 which is listed there,'is a special, as identified'by‘
11 Multi-Media. The foung People's Specials i; a épecial
_ 12 as identified by Multi-Media. |
{: 13 ' To say that thé data tha‘.c. we. have here during the
) 14 16 weeks for ﬁulti—Média e#clu&es spec¢ials is a gréss
15 misstatement.

16 ' MR. LUTZKER: I don't think anyone ever indicated

17 as thé record is clear, that your data does not feflect
18 someﬁhiﬁg with respect to Multi-Media specials.

19 BY MR. I.;UT_ZKER:

20 Q .The question which was posed was does it reflect

21 all the programming or purport to reflect all of the

. 22 programming viewed on a distant basis, and your answer
| &“: - 23 || was no.
a
é 24 A My answer was no, and it remains no.>
| 25 Q And in past years, I believe you have indicated,
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thaf with respect to your study, the 75 or 78 claimaﬁts,
they accept fhe allocationé_ that you have made in your
study, the reliability of which you cap't verify but you
say that they accept it, that is their decision. With.
respect to other parties,.theyrare free to present their
case to the Triﬁunal.
MR. SCHEINER: Is £ha£'a question.
' :BY MR. LUTZKER:
Are they'free to present their case to the Tribunal
A Yes.
CHAIRMAN BRENNAN: Even though it is after 4:00
o'clock on Friday, let's try to -- |
BY MR. LUTZKER:
o] ‘With féspect to Exhibit 4, you negotiatgd $ettle-
ments with SIN and NAB, as indicated here?
A Yes. |
Q And you have a note respecting payment of research,
did SIN or NAB pay for therresearch?
MR. SCHEINER: Objection. .Any questions with
respect to agreements with SIN and NAB are confidential.
BY MR. LUTZXER:
Q Exhibit 5,.did I understand your testimony earlier
té be that the statemeﬁts of account filed with the Copy-
right Office are unreliable?

A They are not to be -- each one is not to be relied
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»

upon individually.

Q Does Nielsen use any statements of accounts with
respect to preparing thgir ipformatién?

A - They do noﬁ.

Q thlprepared the sumﬁary information?

A Tom Larsén, Cable Data Associates.

0 Turn to ﬁxhibit 6.

A’ (Peruéing ddéuments.) ‘ -

Q. This exhibit shows continuous growth on particular
super stations, with the exception of WOR, which ﬂas
declined somewhat. And I know you have gone over this
before, but in terms of if one could dréw a chart line
for WGN and WTBS in terms of the-direction of -their cable
subscription,’it.would be a pretty steep upward incline,
or would it tend to graduate out? Starting from 1978
through 1984?

A It is a curve with a decending slope.

0 .Do you have any idea Why WOR declined?

A Yes, I have a very good idea why WOR decliﬁed, WOR
changed transponders on satellites and cable systems that
were previously able to receive WOR were unable to receive
it, until they got --

Q The business of'retransmitting television stations
via satellite began in the late 1970s, is that correcf?

A The beginning was with -- as far as this industry

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS

1323 RHODE ISLAND AVENUE, N.W.
(202) 234-4433 WASHINGTON, D.C. 20005




10

11
12
13
14
15
16
17

18

19

20

21

22 -

23

24

25

816

is concerned, was with HBO's use of it; followed by WTBS
on December 1l6th, 1976. ‘

Q0 And during the first two years gf satelliﬁg ré-
transmission, about how many stations were pfoffered as -
super stations? Do you have any idea?

A driginally there was one more that dropped-out<of_
the way, andtduring.this eré, and ﬁhat was KTVU in“Oaklandm
San Francisco.

Q Was KTTV'also one?

A I don't know about proposed, all I kno& is XTVU
was also carried as a super station.

0 Turn to Exhibit 7.

A kPerusing’documenfs)

0 - Do yoé»have any explanation as towﬁhy the daytime
household ?otal is higher than the £ot§l day?

A Sure; The rating in daytiﬁe fgr the Donahue Show
is higher than the total day. The programs that are on
during‘the daytime, thé average household figure for all
telecasts ié feduced because of the lowerraudiénces that
Donahue gets in later time'periods -—- time periods 6ther
than the Monday—friday daytiﬁe.

Q Did the rafings for Donahue ehange betwéen lQél
and 19822

A Yes, they changed; they declined.

Q What were the ratings?
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A I dbn’£”knbw. Again, I am deéling with -- If we
have the data, tﬁeré is no problem with Supp;fing it.

‘The ratings did deciine,_if I'récall“correctly; in February
and May of '82, Versﬁs February and May of '81.‘

And I am quite’sure they may.have had a deciine in
another sweep pei iod.

Q When youAsay ratings, you ére talking'total house—
holds? Or are you talking --

A. I am talking about the DMA rating. The figure.is
actually shown on thé next page.

0 Was the decline substantial?

A No, it wasn't.

Q . On page two of this exhibit, fhe second column,
the DMA‘carrying -—- you indicated that approximately
637,000 households -- thisig on Donahue.

A The difference between 4934 and the 5771, you are
referring to Exhibit 8, which has that number on it?

Q Okay, eight as.well. Let's_turn to Exhibit 8;
Does this figure cover exclusively cable viewing?

A Not at all, it is made very clear that this
includes all viewing, including broadcast viewing outside
the DMA.

Q Are you able to determine from this any net changg
in off-the-air versus cable viewing, as a percéntége?

A All I can see is these tremendous reductions from
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1981 to '82, wi;h respect to these two stations, WGN and
WBBM, and if there is anythiné that you can attiibuﬁé to
it, other than the loss of distant céblé carriage, I would
be very much surprised.

0 How far does the'ﬁMA go?

A  The DMA Qaries, the DMA is not a mileage situation,
the DMA , the.deéignated market aréas, inclﬁdés all
counties in which the stations,the broadcast stations from
one originating'in the community are the sfrongest of the:
most viewed stations;

In other words, wherever a éounty is, the ChicagdA
étations are the most viewed, that counﬁy becomes part of
the DMA. So, ybu have some DMAs that extent to‘2,000
miles and mani states; and other, for example, in the
Chicago area, where you are cﬁt off by Canada On.the
north, and with other markets like Milwaukee to the west,
and the Indiana markets to the east —- you know, the DMA
could be relatively limited.

Q What DMArextends 2,000 miléS?

"A The DMA for Salt Lake City, it goes not only
to the whole state of Utah, which is several thousand
miles, but also inéo multiple counties in North Dakota --
and strange places, little arrows indicating that those
counties in different states are part of the_designated

market area, non-contiguous counties.
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0 Allen, I knbw you-t;avgl a lot, but i would be
sufprised if Utah is 2,000. Let's move on to Exhibit 9.

A {Perusing documepts)

Q Your summary for Porter Wagoner has an NR in the
November coiumn, and it séys "Not responded". |

A  No, it means not reported.

0 I'm sorry, four or less statiohs.l

A That is cofrect.

Q So that would reflect -- i Qérked through the
calculations on these, and carrying throﬁgh.the aséuﬁptioﬁs
that you have made, and the allocations éhat Multi;Media
attributed to these programs. For Backstage at the Grand
Ole Opry, in our tiﬁe_énal&sis we attributed 38.5 hours;
46 for ﬁashville on the Road; Pop GoeSthe‘Country is 52;
and Porter Wagoner is 16.

Takiﬁg out _— assuming everything you are saying,
and the éoint that you are trying to make is this is a
substantial overstatement of the Multi-Media claim. I
worked througﬂ the numbers in the formula, and it comes
out to a reduction from approximately 3.18 percent, to
approximately 3.1 percent.

A- I have done_this on these four shows, I think‘the
data -- I think that this time factor business, which I
have no need for anyhow. I. have not done this for_the

Donahue Show, which -is the horse, as far as Multi-Media is
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concerned,'and whatever variations-with Donahue, more
particularly. I am not making a big case, all that I am
saying here, that you haﬁe introduced an exhibit, Qhere
you have purported to have figures that were reasonably
accurate, that the CRT could use, and théy just don't.
work out that way. |

Q What is the —- strike that. Let's turn to the
next exhibit. |

A (Perusiné documents)

0 I gather the purpose of this exhibit is to suggest

principally, that the time allocation by Multi-Media,

.roughly correlates with the time allocation fbr a program
like the PTL Club, and'therefore, time is of no relevance
in the Tribungl‘s COnéiderétions?

A  Whatever the Tribunal's considerations are, I
can't judge. |

0 Why are you putting this in the record?,

A I am trying to indicate that time aloneAié
absolutely no factor on which tq Base an award of total
copyright royalties.

Q Does time in conjgnction with substantial audience
become something that has measurable value?

A It has a lit?le bit more than time alone, but not
much more. Because the issue that you are dealing with

is still audience, and as distént signals in cable :-

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS
1323 RHODE ISLAND AVENUE, N.W,
(202) 234-4433 WASHINGTON, D.C. 20005




10

11
12
13
14
15
16
17

18

19

20
21
22
é3
24

25

821

houséholds, and as far as I am concerned, as far as I know,
the total totality qf the Multi—Médig presentation is
absolutely silent with respec£ fo viewihg in cable house-.
holds.

Q Turning to Exhibit 11, fou make an adjustmeﬁt in
the Multi-Media exhibit to 52 weeks.

A We héven‘t adjusted the Multi-Media exhiﬁif,
except to show the'figures -

Q. You have shown the figures adjusted to 52 weeks.
There obviously is no one else in this proceéding;'other
than you and me, in terms  of -- |

CHAIRMAN BRENNAN: T Wouldn;t say thaf.

MR. LUTZKER: Weli} in this portion of the procéedn
ing, the Phasé II for program Quppliers. .in terms of
claimants. There are no.other claiman£s that are making
a case.

BY MR. LUTZKER:

0 Why should the adjustment bear any relevance to
this proceediﬁg? | |

A Any funds that the'Tribunal awards to yéu afe
deducted from the amount.;hat is available to all the
other MPAA represented claimants. So, they are very
much a party to this, every last one of them.

Q I understand they'are a party, but they have

all accepted the rationale for a l6-week allocation.
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Multi-Media is the only -- and I assume that NAB.and.SiN
—- T won't get ‘into -their settlement, which Multi-Media
is also a signatory,:but.these are the entities that have
not accepted the rationale. And in terms of making an
adjustment, i still don't see ény reason{ unless you care
to elaborate, why -- assuming your statistics, if Multi-
Media wants to play your game, and have its programming_
fully aécounted for, why should not the allocétiOn be made
aséuminé those pfograms are within your universe?

MR. SCHEINER: Mr. Chairman, I have difficﬁlty with
ﬁhe questiont | N

MR. LUTZKER: I will.pass the questibh.

BY MR. LUTZKER: |

0 Let's‘turn fo‘Exhi5it 12,

A (Perusing documents)

) I look at this, Allen; and wonder when the impact
of this hits you, whether or not the MPAA formulation is -
really a fee generated épéroach?

CA It is not.

T Q I understand you shaking your head,'but let me
pose the question and theh you caﬁ respond. Appréximately
how much of the MPAA viewing hohrs are éttributable to
programs on WOR, WTBS and WGN?

A I would guess -- I can give you a beﬁter figure

than a guess —-- 60 percent of those three stations.
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Q For those three stafions?

A Yes, sir. '_ -

0 I just make the commeht, it strikes me that iooking
at this exhibit and recognizing tﬁose facts, tha£ you have
consciouslonr qncohsgiously édopted a feé generafea
approach. } |

A .Well, the reason —- .

MR;,SdHEINER: May I object? On‘my.behalf and
guite certainiy 6n the behalf of the new commissioners, I
don't think the reference to fee generated'is‘very meaning-
ful. And if,poqnsél‘wéﬂts to pursue it, I think it should
be_éxplained.‘.r |

THE WITNESS: May I --

ﬁR.‘SCHEINER:. No, you may not.

MR. LUTZKER: I think the witness was'prepared to
make comment, and I would like him to comment.

MR. SCHEINER: -—- ce;tainly.'

MR, LUTZKER: If.commissioners wish to follow-up
with guestions, they are free to do so.

CHAIRMAN BRENNAN: Mr. Scheiner, it would_not._be
the first time that my two new colleagues have had additiorn
words added to their vocabulary in this proceedihg.

THE WITNESS: Should I respond, if I can?

CHATRMAN BRENNAN: Mr. Scheiner was interposing an

objection, based on the burden the question placed on the
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new commissioners, the objection is.overrulea.

THE WITNESS: I -have a veny simple staﬁement to
make.. Under the Copyright:Act, the basis of payﬁent of
royalties for independent stations was whet was called a
Fold DSE, one point‘—;‘distant signal equivalents. And
for each network stafion,'or publie televisipn station,
that a eable system broadcast, the payment was one—fourth
of what they naid'for an independent station,'of one-
gquarter of a DSE. )

From the paymente,‘you‘could thén.establisn how
.mnch each cable system paid to carry the'network’stations
.it carried, and the independent stations it cerried, and

E

There was criticism made of this that it just put

too much emphasis on the independent stations, and unfairly

excluded the network stations. .And this was the area of
principal arguments involving the so-called fee generated
approach.

When faced with this critieism the 197§ proceeding)|
for 198Q,~1981, and 1982 we have absolutely eliminated~
the fee generated, we do not pull sample based upon the
amount of monies that were paid.by‘cable systems'for.nhe
carriage, but we count all stations whether they were
netﬁork affiliates, or'independent stations, whether they-

paid one-fourth of a royalty unit, or a full unit equally
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»

So, when you say, Mr. Lutzker, is this a fee
generated approach,'the,énswer is no, because we are not
taking into account the difﬁérence in paymen£s made for
independent stations, versus network affiliated statibns;

| COMMISSIONER RAY: But are you taking into account

the kinds of stations that are most often carried by cable

In other wordé'—— s
THE WITNESS: That's right, we have not discrimin-
ated —-- |
;COMMISSIONER RAY: Your sample of 89 stations has
an abundancé of independent stations.r--
THE~WITNESS; No, actually the split is about
50-50, and abSut;half of the stations are network affiliatds
and have are not. And.the reason fbr_this decision was
the -- partially, the observation by the Tribunal and
criticism by other claimant parties; and we have responded.
MR. LﬁTZKER: I may be finished, but let me just
make sure -- |
BY MR. LUTZKER:
0 Do any of the Multi-Media station broduced programg
appear in your study?
A No. And I will tell -~ the answer is‘nq, but
neither do they appear in my study, nor, Mr. Lutzker,Acould.

I find them, with the exception of Georgia Farm Monitor,
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in any TV Guide fér any of the stations listed.
MR. LUTZKER: Okay.
CHATRMAN BRENNAN: ‘Mr. Scheiner?
REDIRECT EXAMINATION
BY MR. SCHEINER:

Q Mr,-Cooper, in response to Mr. Lutzker, I believe‘
you said that the.conclusion that you arrived at.tﬁat
Multi-Media was entitled to 0;5‘9f the program suppliers’
award did not include all of Multi-Media programs,-is that
correct? ,

A I said that the number of program hours that

constituted 0.5 did not reflect all of Multi-Media's

- programming during the 52'Weeks, and I also made the point,

nor did it reflect ali of the viewing .of éil of the other
claimants' programming during the 52 wéeks;
Q Now,'when you said that all were not included,
you were limiting yourself to the 16-week sweep periods,
and in that respect was Multi-Media treated any differently
than any other claimants, or the group of claimants in “
the category of program suépliers?
A ) Absolutely not, exactly the same way.
MR. SCHEINEB: I have no further questions.
CHAIRMAN BRENNAN: Thank you, Allen. We will see

you again next week.

(Whereupon, the witness was excused.)
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CHAiRMAN BRENNAN: This éohcludes the consolidated

case. We will recess until 10:00 a.m., Wednesday, .question

mark, in

"to recon

(202) 234-4433

the Postal Rate Commission.
(Whereupon, the hearing was adjourned at 4:45 p.m.,

vene at 10:00 a.m., August 1, 1984.)
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